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ABATEMENT, PLEA IN—See Homicide, 3; Jury, 4; Trial, 2, 3. 


ACCOMMODATION PAPER.—See Surety and Principal, 4. 


ACCOUNT AND SETTLEMENT. 

1. An account will be ordered as of course where defendant admits 
he is an accounting party. But if the liability to account is de- 
nied (as here by former settlement) no order of reference or 
other issue can be had until the alleged bar is passed upon ; There- 
fore in an action on the bond of a railway treasurer where the 
defendant’s accounting character is admitted in the answer but 
a settlement with the company pleaded in bar of account, the 
court did not err in submitting an issue to the jury in relation to 
the settlement, as a preliminary matter. R. R. Co. v. Morrison, 
141. 


2. On the trial of such issne the proof was that the defendant had 
turned over the assets ennmerated in a certain receipt and had 
had other moneys not embraced therein, and that the party giv- 
ing the receipt refused to execute it asin full. Upon this proof 
the judge properly told the jury there was no evidence of a 
final settlement. Jd. 

See Judicial Sale, 5; Jurisdiction, 9, 11. 


ACTION—See Surety and Principal, 1. 


ACTION TO RECOVER LAND: 


1. Where an act is performed, even though it be not tainted with ille- 
gality or fraud, in ignorance or mistake of facts material to its op- 
eration, such act will be set aside in equity, @ fortiori should such 
relief be afforded where one who was a near neighbor and regarded 
as a particular friend to the grantor obtained from an old, infirm 
and ignorant widow a deed for a tract of land by untruly stating 
to her that the supreme court had decided adversely to her interest 
an action for such land. Mason v. Pelletier, 40. 


2. It is improper to read to the jury, as evidence on the trial of a cause, 
a statement of the facts of another cas: between privies in estate 
of the litigants, as foun! in the reports of the supreme court ; 
but where such impropriety is promptly checked and reprobated 
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by the judge, the party cast will not be entitled to a new trial, 
unless he can show that he was prejudiced by such incipient 
wrong before the interposition by the court. The same observa- 
tions will apply to an unsuccessful attempt to put in evidence a 
plat of the land of which a reconveyance is sought. Jb. 


. Since the enactment of section 8, chapter 37, of the Revised Code, 
the deed and privy examination of a feme covert has no longer the 
effect of an assurance of record, like a fine in Eugland, but may 
be collaterally impeached on the ground of infancy or other disa- 
bility. Jones v. Cohen, 75. 


. In ejectment, any deed produced as a link in the chain of title may 
be attacked and invalidated by showing incapacity in the maker ; 
and this without specially pleading the impeaching facts. Jd. 


. Where husband and wife disaffi-m a deed of the wife’s land made 
by them, before the constitution of 1868 and during the coverture, 
on the ground of the wife's infancy, and recover the land con- 
veyed, judgment should be in favor of the husband for the rents 
and profits, with interest from the time the annual rents fell due, 
less the purchase money (which should be restored to the defend- 
ant) and the value of the permanent improvements made by the 
defendant. Jd. ; 


. In locating a grant where the description of the land is indefinite, 
parol testimony that ‘‘a pine stump ninety yards below a bridge 
on Little river” was the beginning of the first line and ‘‘ an old 
marked corner” (though no natural object is called for at that 
point) was the end, is competent to be considered by the jury in 
fixing the termini of the first line and its correspondence with the 
course and distance called for in the deed. Williams v. Kivet, 110. 


. Where the grant in such case described land as adjoining a river 
and beginning on the river bank, below a bridge on the river, and 
the court below excluded the above evidence, this court intimate 
upon the authority of Becton v. Chesnut, 4 Dev. & Bat., 335, that 
if the evidence had heen properly ruled out, the legal effect of 
the descriptive words would be to fix the beginning at and imme- 
diately below the bridge. 1d. 

. {n an action to recover land it is a general rule of Jaw, where both 
parties claim under the same person they are estopped to deny his 
title. But it iscompetent for the defendant to show a paramount 
title in himself or in some other person with whom he can con- 
nect himself. Ray v. Gardner, 146. 

. Estoppels must be mutual and bind only parties and privies. One 
who is not bound by an estoppel cannot take advantage of it. 
(The rule in Griffin v. Bichardson, 11 Ired., 439, approved.) Jd. 
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10. Where the purchaser at a sale under decree in proceedings for 
partition of land (confirmed by the court) performs his part of 
the contract by paying the purchase money into court, he and his 
assignees have a complete equity to have title made ; and under 
the code such equity can be set up against an action of ejectment 
brought by one of the tenants in common claiming a legal title to 
part of the land on account of the failure of the purchaser to ob- 
tain a deed. Farmer v. Daniel, 152. 


. In such case the equitable right of the defendant will prevent a 
recovery by the plaintiff althouzh not specifically pleaded in the 
answer. Ib. 


. Also, such equitable right can be enforced against a claim of title 
by one of the tenants in common who was a minor at the time of 
the partition proceedings, and who afterwards, when a feme covert, 
received her share of the proceeds of sale without a privy exami- 
nation. Jd. 


3. Also, the lapse of twenty years will not raise a presumption of the 
abandonment of such equity, the defendant and those under whom 
he claimed having been in continuous possession of the land. J). 


In an action of ejectment, when both parties claim title from the 
same source, all that the plaintiff has to do ia order to recover, 
is to show that he has a better title from the common grantor 
than the defendant. Spivey v. Jones, 179. 


. In such action where the plaintiff claims title obtained at execu- 
tion sale, and it appears that between the date of the judgment 
and the date of the sale, the judgment debtor went into bank- 
ruptey: Held, That the failure of the assignee in bankruptcy 
(who was made a party defendant) to answer, established the 
title of the plaintiff against him. Jd. 


Where land sued for has been adjudged in a previous suit to be 
subject to a specific lien before the adoption of the constitution 
of ’68 and to be sold, suc! judgment is one in rem directly affect- 
ing the land itself, and a party to the suit cannot, in a subse- 
quent action by the purchaser to recover the land, collaterally 
attack the judgment and claim the res as a homestead exemption. 
Corpening v. Kincaid, 202. 


. And the plaintiff here by his purchase has title running back to 
the lien to which the land was subject, and is entitled to recover 
the present possession as against the defendant homesteader. Jd. 


. In an action to recover land, a third party claiming to be a joint 
owner with defendant, has the right on affidavit to be let in as a 
party defendant. Lytle vy. Burgin, 301. 
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19, Plaintiff, being the purchaser at an execution sale of the land of 
the male defendant, brought an action for possession of the same, 
The feme defendant was allowed to intervene and to answer, 
setting up title in herself under a senior judgment and prior 
sheriff ’s sale. ‘To meet this defence the plaintiff offered evidence 
that such sale was fraudulently and collusively made to protect 
the land from the husband’s creditors; Held, (1) That such evi- 
dence could only be rendered competent by allegations in the 
pleadings impeaching the elder title, and setting forth special 
facts calling for the exercise of the equitable powers of the court 
to put the elder title out of the way. (2) That the wife was 
properly admitted as a party, to defend her possessory rights. 
Young v. Greenlee, 346. 

. Upon the trial of an action of ejectment where the plaintiff 
claimed under a grant from the state and the answer of the de- 
fendant denied the plaintiff’s title, it is competent for the de- 
fendant to show that the locus in quo had been occupied and 
cultivated for thirty years prior to the date of plaintiff's grant, - 
witout specially pleading the statute of limitations. Freeman 
v, Sprague, 366. 

. The plaintiff being in possession, under a claim of right, of a 
tract of land also claimed by defendant, raised, gathered and 
stacked a crop of oats on the land; defendant entered without 
license, carried off the oats, converted them to his own use, and 
subsequently recovered possession of the land ; thereupon plain- 
tiff bronght an action against defendant for the value of the oats ; 
Held, that he is entitled to recover. Ray v. Gardner, 454. 


A continuous and uninterrupted possession of land for seven 
years under color of title, manifested by distinct and unequivocal 
acts of ownership (as distinguished from successive and occasional 
trespasses) is absolutely essential to bar the entry of the legal 
owner, and ripen a defective into a perfect title. Gudger v. 
Hensley, 481. 

. The law declaring what acts do, and what do not, constitute 

such possession, discussed by SMITH, C. J., and cases reviewed. 
Ib. 
In ejectment, where a party relies upon a reservation in a grant 
to support his title the onus is upon him to show that the land 
claimed is embraced within its terms. The presumption contra 
spoliatoren does not arise upon the facts in this cese. Jb. 

. Wherever a natural boundary is. called for in a patent or deed, 
the line must run straight to the natural boundary without re- 
gard to course and distance. Dickvon y. Wilson, 487. 


See Evidence ; Tenants in common; 4-5. 
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ACTIVE DILIGENCE—See Surety and Principal, 7. 


ADVANCEMENT : 

1. Whether a donation by a parent to a child is an advancement, de- 
pends upon the intention of the donor, as shown by the instrument 
of transfer or other proof. Melvin v. Bullard, 33. 

2. Ina partition proceeding between heirs at law, the plaintiff claimed 
a share as tenant in common, and defendants deny the same, al- 
leging that he had been. ‘‘advanced in land” equal in value to 
their respective interests ; and it appeared that the ancestor dur- 
ing his life time had conveyed to plaintiff, his son, a tract of land 
by deed of bargain and sale (reciting a consideration of $400) and 
accepted from the son a note in payment of a full consideration 
therefor, the transaction being in pursuance of an arrangement be- 
tween the parties to free the son from liab‘lity to account for the 
land in estimating his share of the estate ; Held, not to be an ad- 
vancement. Jb. 

3. Held further, that the subsequent surrender of the note by the pa- 
rent to the son, with a view to carry out the original understand- 
ing, was not an advancement of the value of the note. Jd. 


ADJOURNMENT OF COURT—See Homicide, 3. 
ADMISSIONS—See Executors, 4. 
AFFIDAVIT—See Appeal 10 ; Evidence, 20. 


AFFRAYS, ASSAULTS, &c.--See Jurisdiction 14—16. 


AGREEMENT OF COUNSEL—See Appeal, 10. 


ALIMONY~—See Divorce. 
ALTERNATIVE JUDGMENT—See Judgment, 4. 


AMENDMENT OF RECORD: 


1, A court has power to amend its record by inserting what has been 
omitted to make it speak the truth. Bank v. McArthur, 107. 


2. Where an action was brought in a justice’s court against A and B 





INDEX. 





and an appeal taken from the judgment recovered, but no mem- 
orandum thereof entered on the justice’s docket, it is competent 
to the superior court, upon proof, to amend the record to show 
that in fact only one of the defendants appealed. Jb. 


AMERCEMENT—See Sheriffs. 
ANNEXING TERRITORY—Scee Taxes, 1. 


APPEAL. 

1. An appeal to this court must be taken to the neat term after it is 
granted in the court below. Smith v. Lyon, 2. 

2. Where one loses his right of appeal and fails to apply for a _ certi- 
orariin apt time, but by no neglect of his own, as is shown by 
the circumstances in this case, and an execution issues upon the 
judgment obtained against him, it was held that his petition for 
a certiorari may be filed and the adverse party notified to show 
cause why it shall not be granted; and that the sheriff be re- 
strained from proceeding under the execution until the further 
order of this court. Sanders y. Norris, 4 

3. Allappeals will be dismissed on motion of the adverse counsel 
when the appeal bond is not filed within ten days from the ren- 
dition of the judgment appealed from, unless there is a waiver 
on the record or in writing. Sever v. McLaughlin, 332; Wads- 
worth yv. Carroll, 333. 

. An appeal does not lie from the refusal of a judge to dismiss an 
action. Chester R. R. Co. v. Richardson, 343. 

. Where, on an appeal from a justice of the peace to the superior 
court, the appellee moved to dismiss for want of notice of appeal, 
and the judge denied the motion and ordered notice of such ap- 
peal to be then issued ; Held, that such order did not *‘ affect a 
substantial right’? within the meaning of the code, § 299, so as to 
give a right of appeal. J0. 

Same as in fourth paragraph (preceding case). Wilson vy. Line- 
berger, 412. 

. An appeal will not be dismissed because a case was not prepared 
and served on the appellee, where it appears of record that the 
facts contained in the judge’s statement were assented to by the 
parties. Hutchison v. Rumfelt, 425. 

. Under the rule of this court, motions to dismiss appeals may be 
made *‘‘at or before the calling of the case,”’ which is construed 
to mean—at or before the time when the case is taken up and 
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heard. Andan objection to any irregularity in the appeal, not 
extending tothe subject matter, must be taken before the trial 
is entered upon. J6. 


9. An appeal will be dismissed on motion of the appellee, where the 


requirements of the statute for perfecting it are not complied 
with, (See Serer v. McLaughlin, ante, 332). Ib. 


10. To the rule that appeals will be dismissed on motion of the ap- 


pellee if not perfected according to law, there are the following 
exceptions : first, Where the record shows a written agreement 
of counsel waiving the lapse of time ; and secondly, Where the 
alleged agreement is oral and disputed, and such waiver can be 
shown by the affidavit uf the appellee, rejecting that of the ap- 
pellant. Walton y. Pearson, 464. 


11. So, upon petition for certiorari where it appears from the affida- 


vit of the party resisting it, there was an oral agreement to waive 
the ‘‘code time,” the writ will be granted. Jd. 


12. Where the appeal from a judgment is lost by laches, and the 
party afterwards moves to vacate the judgment and for the grant 
of an appeal therefrom, which motion is refused, and the appeal 
from this judgment is also lost by a failure to give bond within 
the time required by law, this court will not grant the writ of 


1 


3. 


certiorari to bring up the case fur review, especially where, as in 
this case. the petitioner shows no merits. The right of appeal 
cannot be restored by motion to vacate a judgment and an ap. 
peal from the refusal. Badger vy. Daniel, 468. 


Where, on an appeal in a capital case, there is no statement of the 
case, and no error appears on the record, it will be certified to the 
court below that there is no error, so that it may proceed to judg- 
ment. State v. Leitch, 539 ; State v. Hooks, 496. 


14, No appeal lies from an interlocutory order in a criminal action. 


State v. Hinson, 540. 


15. An appeal does not lie in behalf of the state in criminal actions, 


except where judgment is given for defendant upon a special ver 
dict or upon demurrer to indictment or motion to quash. (The 
law relating to appeal and certiorari discussed by Asuk, J) State 


v. Swepson, 5AL. 


16. It isan unwarrantable innovation in practice for a judge to set 


’ 


aside a verdict of * guilty” in a criminal action, and direct the 
entering of a verdict the reverse of that found by the jury ; but 
as the regular and legal action of the court below ends with the 
setting aside of the first verdict, and the case cannot be re-heard 
on its merits, no appeal is allowed the state. State v. Padgett, 544. 


17. On appeal by the state from an order arresting judgment in a crimi. 


45 
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nal action, the transcript of the record erroneously showing the 
judgment below to be a ‘! new trial,” instead of ‘‘ arrest of judg- 
ment,” the appeal will be dismissed. State v. Keeter, 547. 

18. On such dismissal certified to the court below, it is not error in the 
judge to refuse to pronounce judgment upon the verdict, the ad- 
judication of the court arresting judgment being final until re- 
versed on appeal. Jb. 

19. An appeal will be dismissed where the defendant files no appeal 
bond or affidavit of inability as required by law. State v. Walker, 
696. 

See Amendment of Record, 2; Bankruptcy, 3 ; Costs ; New Trial, 3; 
Recordari. 


APPLICATION OF PAYMENT —See Contract, 3. 


ARBITRATION AND AWARD: 

1. It is within the discretion of arbitrators to choose an umpire before 
or after disagreement ; if before, the award is that of the umpire; if 
after, it is that of the arbitrators ; and the joining of the other in 
the award of either will nt vitiate. Stevens v. Brown, 460. 

2. Arbitrators have no right to award compensation for their services 
unless the power to do so is expressly contained in the submis- 
sion. But this will not vitiate the award in toto where the mat- 
ters disposed of are separable—approving Griffin v. Hadley, 8 
Jones, 82. Jd. 


ASSAULT AND BATTERY : 


1. Inassault and battery, it appeared that defendant using insulting 

language picked up a stone about twelve feet from prosecutor 
but did not effer to throw it; Held, no assault, but only violence 
menaced. State v. Milsaps, 549. 
In such case it was error in the judge to charge the jury “ that 
if the acts and words of defendant were such as to put a man of 
ordinary firmness in fear of immediate danger, and defendant 
had the ability at the time to inflict an injury, he would be 
guilty.”’ Jb. 


3 An unarmed trespasser on one’s premises must be requested to 
leave, and gentle means of removal must be employed, before a 
resort to blows. State v. Burke, 551. 


4, Ordinarily the occupant of a tenement must resist the entrance 
of a trespasser with gentle hands and a request to leave, but if 
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the intruder defiantly stands his ground, armed with a deadly 
weapon, the occupant may at once resort to physical force ; and 
it is for the jury to decide whether more force was used than was 
necessary. State vy. Taylor, 554, 

In assault and battery, evidence of the declarations of defendant 
made two weeks before the assault (threatening the presecutor) 
is inadmissible. His guilt or innocence depends upon the facts 
and circumstances immediately connected with the transaction. 
(This case distinguished from those where malice, intent, know- 
ledge or motive constitutes an ingredient of the offence. (State 
v. Howard, ante, 623.) State v. Norton, 628. 


ASSAULT WITH INTENT, &c.—See Indictment, 8, 9. 
ASSU MPSIT—See Contract, 6, 7, 16. 
ATTACHMEN'T—See Practice, 3. 

ATTEMPT TO COMMIT CRIME—See Indictment. 
ATTEMPT TO STEAL—See Larceny, 1. 


BANKRUPTCY : 


1. Where the defendant being indebted to a county for public moneys 
collected by himself as sheriff, executed his note to the county 
commissioners for the amount due, and took from them a receipt 
in full, and after the note was reduced to judgment received his 
discharge in bankruptcy ; Jt was held, upon a motion by plaintiffs 
for leave to issue execution upon the judgment (which had become 
dormant) that the new security was not a “debt created by his 
defalcation as a public officer,” and the motion was refused. 
Com’rs v. Staley, 395. * 


2. Where a suggestion is entered on the record that a defendant, sued 
on a bond, has been adjudged a bankrupt, the court should stay 
proceedings until the question of the debtor’s discharge shall have 
been determined. Gay v. Brookshire, 409. 


3. Where the defendant pleads bankruptcy in bar, and the plaintiff 
denfurs thereto, and afterwards the defendant is allowed to with- 
draw his plea and move a stay of proceedings until his right to a 
discharge can be passed upon, which motion is granted by the 
court, no appeal lies from a refusal to try the action on the de- 
murrer after the withdrawal of the subject matter to which it re- 
lates, and the consequent continuance of the cause. Jd. 
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4. A discharge in bankruptcy does not release from the obligations of 
atrust. Shields v. Whitaker, 516. 


BONDS OF THE STATE—See Claims against the State. 


BOND, TIME OF FILING ON APPEAL—See Appeal, % 
BOUNDARY —See Action to recover land, 6, 7, 25. 


BURDEN OF PROOF—See Action to recover land, 24; Contract, 14 ; 
Excusable Negligence, 1, 4; Homicide, 9. 


BURGLARY—See Evidence, 21. 


CANCELLATION OF DEED—See Evidence, 12, 13. 


CAN VASSERS—See Elections. 
CERTIORARI —See Appeal, 2, 11, 12, 15; Escape, 1. 
CHURCH PROPERTY—See Religious Congregations. 


CIRCUMSTANTIAL EVIDENCE—See Homicide, 1. 
CITY—See Towns and Cities. 


CLAIM AND DELIVERY : 


1. In an action of claim and delivery, it is not competent to the plain- 
tiff, after the property is put into his possession by process of law, 
to move to dismiss the action an@ fail to file a complaint, thereby 
raising no issue and depriving the defendant of an opportunity to 
assert his right. Manix v. Howard, 125. 

2. In the progress of such action an inquiry was instituted to assess 
defendant’s damages for the wrongful taking, the jury rendered a 
verdict for the value of the property, and on plaintiff’s motion 
the court set aside the verdict, dismissed the action amd made an 
order of restitution ; Held to be error. The judgment in such 
case should have been upon the verdict and in the alternative—for 
re-delivery of the specific articles if to be had; and if not, for 
their value as assessed by the jury. Jd. 
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CLAIM AGAINST THE STATE: 


An owner and holder of a bond of the state and coupons past due 
thereon, has a right to invoke tha recommendatory jurisdiction of 
the supreme court to pass upon the validity of the coupons as a 
claim against the state, under article four, section nine of the con- 
stitution, and section 416 of the code. A motion by the state to 
dismiss was refused. Horne v. State 382. 


CLAIM OF RIGHT—See Action to recover land, 21. 
CLERK OF SUPERIOR COURT—See Quo Warranto. 
COLLATERAL CONTRACT—See Surety and Principal, 6. 
COLLATERAL MATTER—See Evidence, 19. 


COLOR OF TITLE—See Action to recover land, 22. 


COLORED PERSONS—See Removal of Causes. 
COMMISSIONS—See Executors, 8. 


COMMON COUNTS —See Contract, 6, 7, 16. 


COMMON GRANTOR—See Action to recover land, 8, 14. 


COMMON RIGHT—See Fisheries. 
COMPENSATION—See Arbritration and Award. 


COMPUTATION OF TIME : 

In computing the ten days before the beginning of a term required for 
the service of a summons, it is a rule, settled by long practice, to 
include the day of service and exclude the return day, or ¢ con 
verso. Taylor v. Harris, 25. 


CONDITION PRECEDENT—See Contract 20 (2). 


CONFEDERATE MONEY: 
Where a note made in 1863 does not show upon its face that it is solv 
able in confederate currency, it is nevertheless presumed to be 
solvable in that currency under the act of 1866, ch. 39; and 
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the scale of depreciation established by that act furnishes the 
measure of value of the contract, subject to evidence of its exe- 
cution with a different intent. Palmer v. Love, 478. 


See Executors, 6—10; Judicial Sale, 6. 


CONFESSIONS—See Evidence, 20, 21; Homicide, 6. 


CONFIRMATION OF SALE—See Judicial Sale; Tenants in Commun, 
7, 8. 


CONFIRMATORY EVIDENCE—See Evidence, 1. 


CONSENT REFERENCE—See Practice, 2. 


CONSPIRACY: 

1. Regularly, proof of a conspiracy should precede proof of the guilt 
of the parties charged, but it rests in the sound discretion of the 
presiding judge to reverse this order, when thereby the case can 
be more conveniently developed. State v. Jackson, 565. 


2. A conspiracy to charge one with infanticide, being only a common 


law misdemeanor, is not punishable by imprisonment in the peni- 
tentiary. Jd. 


CONSTRUCTION OF DEVISE—See Wills. 


CONTEMPT: 


1. It is unlawful to imprison for more than thirty days for a contempt 
of court. Bat. Rev., ch. 24,§ 2. Jn Re Walker, 95. 


2. Where the answer to a rule to show cause why one should not be 
attached for contempt negatives under oath any intentional dis- 
respect to the court or purpose to obstruct its process, the rule 
should be‘discharged. Jd. 


CONTINUANCE OF A CAUSE—See Practice, 2, 5. 


CONTRACT: 
1. Parol evidence is admissible to establish an original contract, which 
is verbal and entire, where only a part of it is reduced to writing; 
Hence where notes were given for money and the payee at the 
time agreed to surrender them upon the maker’s assigning a judg- 
ment and a certain mortgage for its security to the payee, the re 
jection of parol evidence of such agreement is error. It does not 
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contradict the terms of the writing, the notes being an execution 
of one part of the agreement, the other having been left in parol. 
Braswell v. Pope, 57. 

2. When there are mutual dependent stipulations to be performed 
under a contract, neither party can maintain an action against the 
other without averring performance or an offer to perform on his 
part. Jd. 

3. In an action on a note, where the defendant owed notes and ac- 
counts to plaintiff (a creditor firm), the following issues were sub- 
mitted to the jury: first, Did defendant make the cash payment 
on general account, or did he reserve the right to apply it after- 
wards; second, If the right was reserved were any directions 
given to apply the money first to the open accounts and the bal- 
ance on one of the notes. 

The evidence was that defendant left the money with the book- 
keeper at plaintiff’s store with a request to get up his papers by 
the afternoon when he would call and arrange the matter; one of 
the firm had agreed that the payment should be applied to the ac- 
counts and the balance to the note first falling due; but upon sub- 
sequent disagreement between debtor and the other member of the 
firm, it was applied to the notes, thereby reducing their sums so 
as to be cognizable before a justice. 

Thereupon defendant asked the court to charge the jury: first, 
that if they believed there had been a previous agreement with 
one of the firm about the application of the cash payment (as 
above stated) then he had a right on his retorn in the afternoon to 
have it so applied; second, if they believed he paid the money as 
aforesaid, reserving the right to direct its location, he had that 
right at the time of his return. The first was refused, the second 
given, and the jury found that it was paid on general account; 
Held, the refusal of the first instruction was error. The jury 
should have been aided by the consideration of the conversations 
between defendant and both members of the firm, in passing 
upon the second issue. The charge given had the effect of re- 
stricting them to the evidence as to the application at the time the 
money was delivered to the book-keeper. Wittkowsky v. Reid, 116. 

4. The construction of a contract does not depend upon what either 
party understood but upon what both agreed. Pendleton v. Jones, 
249. 

5. Where the terms of a parol contract are in dispute. the jury ascer- 
tains them as a question of fact, and the court determines the 
legal effect. Jd. 

6. Where the plaintiff entered into a special contract with the defend 
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ants to publish a newspaper upon certain terms, the defendants 
agreeing to furnish him one thousand subscribers by a certain day, 
and defendants having failed to furnish the same, the plaintiff sus- 
pended the publication of the paper; Held, that the plaintiff was 
under no obligation to go on with the paper but was authorized in 
law to treat the contract as rescinded, and is entitled to recover for 
his losses sustained by the non-performance of the stipulations on 
the part of defendants, upon the promise or obligation implied by 
the law in such cases, cn what are called the common counts in 
assumpsit. Jones v- Mial, 252. 

7. In such case where the plaintiff’s complaint set out the facts and 
asked relief as upon an action on the special contract; Held, that 
upon the ruling of the court below that he could not recover on 
the special contract, the plaintiff was entitled to proceed with the 
case and recover his damages as on the common counts in geneta) 
assumpsit without any amendmeut of the pleadings. J). 


Where owners of land agreed to keep up a division fence and de- 
fendant failed to fulfil his contract by reason of which stock 
broke in and injured plaintiff's crop, and in an action for dam- 
ages the court told the jury that plaintiff was entitled to recover 
the cost of repairing the fence and “ the difference between what 


the crop would have made and what was made ;* Held, the lat- 
ter part of the charge is erroneous. Roberts v. Cole, 292. 


The measure of damage in such ease is the cost of reparation and 
and such sum as will cover the injury done to the crop before 
plaintiff knew of the breaking in and had time to put up the 
fence, to be ascertained by the jury without reference tothe con- 
jectural estimate of the value of the crop if it had not been inter- 
ferred with. Jb. 

. In an action by the jirst endorsee against the endorser (payee) in 
blank of a negotiable instrument. it is competent for the defend 
ant by parol, to rebut the legal presumption of his liability by 
showing an agreement between the parties at the time that the 
endorsement was to pass the title only. (Otherwise where the ac- 
tion is by a remote endorsee, as held in Hill y. Shields, 81 N. C.. 
250.) Comr’s of Iredell vy. Wasson, 308. 


. Where in such case the sheriff of a county endorsed a bank certi- 
ficate of deposit to the treasurer as part of the county funds, the 
bank afterwards becoming insolvent, and the county commis- 
sioners brought suit against the sheriff upon the certificate, al- 
leging ownership in the same; Held that the treasurer is not 
merely the custodian of the funds, but the certificate became the 
property of the county as soon as received by him. Jd. 





INDEX. 713 





12, One who endorses a negotiable paper before the payee has be- 
come the holder is liable as an original promisor, but if it be 
after the payee has become the holder, then such party can only 
be held as guarantor, unless a different intent is deducible from 
the terms of the endorsement, Hoffman vy. Moore, 313. 


3. Parol evidence is admissible to control the effect of a blank en- 
dorsement, as between the immediate parties thereto, Jb. 


. The burden of proof is upon him who seeks -to avoid, by parol 
averment, the ordinary legal effect of a blank endorsement. Jd. 


. Bat. Rev.. ch. 10, § 10 is not intended to determine who are en- 
dorsers, but merely to tix the liability of those whose relation as 
such is admitted or undeniable. Jb, 


. Where there are mutual dependent stipulations in a contract 
constituting mutual considerations and the plaintiff in an action 
for a breach is himself in default, he cannot recover; but if de- 
fendant’s conduct is such as to prevent performance on the part 
of the plaintiff, the plaintiff may then abandon the contract and 
recover on the common counts in assumpsit, McMahan y. Miller, 
317. 

. The plaintiff sued on a written contract and defendant alleged 
terms not contained therein but existing in parol, and the jury 
found that the omitted terms alleged were not of them, and the 
plaintiff complied with the terms of the writing and those drawn 
into issue on the pleadings; Held, the verdict was not incon- 
sistent and the plaintiff is entitled to recover. Jb. 


. In this case the complaint alleged terms in the writing, and there 
was proof and the fact found of other terms as to which there 
was no averment in the answer, no issue to the jury, and no ob- 
jection on the part of defendant; Held, as the adverse party was 
not misled, the variance is immaterial. Jb. 


. The defendant, B, executed his note to C, guardian, in January, 
1861, for rent of ward’s land; the evidence of B and another was 
that in February, 1861, C applied to B for the loan of money, 
which he refused, but agreed to let C have the money in pay- 
ment of the guardian note. C consented, but not having the - 
note with him, gave B an acknowledgment for money borrowed, 
and promised to deliver up the guardian note for cancellation but 
did not do so. After the death of C and of the ward, the 
note was transferred to the ward's administrator, and upon suit 
brought defendant pleaded payment; Held, (1) That as B’s ev- 
idence was admitted without objection, plaintiff was concluded 
as to its competency. (2) That while there was no evidence of 
payment as a strictly legal plea, there was evidence tending to 
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show an eqnitable discharge of the bond. (3) The defendant had 
a right to pay his debt to the guardian even before it was due, 
and the evidence shows no intent by guardian to misapply the 
ward’s funds or any concurrence therein by defendant. Codner 
v. Bizzell, 390. 

20. The defendant in 1867*leased to plaintiff a city lot, with a covenant 
that the lessees might make certain improvements, ‘‘ but they shall 
preserve unimpaired ” the entranee and right of way from an alley 
to the rear of the premises, and providing for the valuation of and 
payment for the improvements at the expiration of the lease ; Held, 
in an action brought by the lessees to recover the value of the im” 
provements ; (1) That under section 93 of the code, a complaint 
which alleged that the improvements were made “ in pursuance 
of the liberty and privilege grunted to the lessees,” was sufficient 
without an express allegation that the rear entrance was preserved 
unimpaired. (2) Such preservation is not a condition precedent, 
but a proviso, and if it had not been complied with, this should 
be set up in the answer. (3) The tendency is to relax the strin 
gency of the common law rule, which allowed no recovery upon 
a special unperformed contract, and to imply a promise to pay. 
such remuneration as the benefit conferred is really worth. Gor 
man Vv. Bellamy, 496. ; 
Confederate Money ; Judge’s Charge, 1 ; Jurisdiction, 4, 5 ; Surety 
and Principal ; Trusts and Trustees. 


CONTRIBUTION—See Surety and Principal, 3. 


CONVERSION OF CROP—See Action to recover land, 21. 


CONVICTION OF MISDEMEANOR ON CHARGE OF FELONY— 
See Indictment, 2, 7. 


COOLING TIME—See Homicide, 10. 


CORPORATIONS : 

1. An act of assembly provided that all claims against certain munici_. 
pal corporations should be presented within two years, or else the 
holders should be forever barred from recovering thereon, and 
directed that all claims so presented should be entered in a book 
to be kept for that purpose, but said act was declared inapplica- 
ble to debts ‘‘ already ascertained and audited ;"’ Held, (1) That 
such was substantially a statute of limitations, and that one 
who began suit within the time prescribed, took a nonsuit and 
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began a second action within one year after the nonsuit, but more 
than two years after the maturity of the claims, was not barred. 
(2) That the object of the act being to enable the municipal bodies 
mentioned, to make a record of their valid outstanding obligations, 
and to separate them from the spurious and illegal, it did not ap- 
ply tea valid debt of the existence and character of which the 
corporate authorities had actual notice. (3) That the summons 
and complaint in the first action constituted a sufficient demand. 
Wharton vy. Com’rs, 11. 

2. The presentation of a claim against a municipal corporation to its 
officers and fiscal agents is, substantially, a demand upon them to 
do what they rightfully can to provide the means of payment. 
Hawley v. Com’re, 22. 

. It is not the duty of a creditor of such a corporation to ask that a 
tax be levied to satisfy his claim. Payment of what is due him is 
all that he can properly ask. 0. 

. Under the act of 1879, ch. 66,§ 2, the finance committee of the 
town of Fayetteville is not a necessary party to a suit against such 
corporation on bonds of its issue. Jd. 

. The legislature has the power, under section one, article eight, of 
the constitution, to alter or repeal all genera) laws and special acts 
by which corporations, associations and joint stock companies are 
formed. W. N.C. RR. v. Rollins, 523. 

. Where the dissolution of a corporation is had by act of assembly 
or by decree of court, it is proper to appoint a suitable person by 
the repealing act, or a receiver by the court, to collect and apply 
the assets of the annulled body in the discharge of its liabilities. 
And it is competent to select another corporation, as well asa 
natural person, to administer the assets. Jb. 

. In the absence of such provision in the repealing act, the trusts in 
favor of creditors and stockholders will attach to the transferred 
property in the hands of the substituted trustee. 0. 


See Religious Congregations. 


COSTS : 


The costs of unnecessary and irrelevant matter, accompanying a tran- 
script, in regard to which no exception is taken below, will be 
taxed against the appellant whether he succeeds or not. (See 
Grant v. Reese, ante, 72—opinion.) Clayton v. Johnston, 423. 


See Insolvent debtors. 


COUNSEL, COMMENTS OF—See Trial, 8. 
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COUNSEL, DISAGREEMENT OF—See Trial, 7. 


COUNTER-CLAIM : 

1. Where the plaintiff sues upon a bond given for the purchase money 
of a life estate in land whereof he is tenant in common with the 
defendant and others of the reversion in fee expectant upon the 
termination of such life estate, the defendant cannot set upa 
counter-claim for damage done by the plaintiff to the inheritance 
in cutting timber from the land and committing other acts of 
waste, during the continuance of the life estate, and before the 
sale thereof to the defendant. Devries v. Warren, 356. 

2. Even if such counter-claim were allowable, it could not be pleaded 
without making the other tenants in common of the reversion 
parties to the suit. 0. 


COUNTIES AND COUNTY COMMISSIONERS—See Contract, 11; 
Corporations ; Mandamus ; Taxes. 


COURTESY—See Action to recover land, 5. 

CREDITOR OF COUNTY—See Mandamus. 

CROP LIEN—See Action to recover land, 21 ; Landlord and Tenant. 
DAMAGES—See Contract; Injunction, 2; Jurisdiction, 4, 5; Negligence. 


DEALER—See Taxes, 11. 


DEBT AGAINST COUNTY—See Mandamus 


DECLARATIONS—See Assault and Battery, 5; Evidence, 2, 3, 10; 
Homicide, 4, 7. 


DEED—See Action to recover land, 1, 3, 4, 6, 7; Evidence, 12, 13. 
DEED OF INFANT FEME COVERT—See Action to recover land, 3, 4. 
DEMAND-—See Corporations, 1 (3), 2. 


DEMURRER TO EVIDENCE—See Evidence, 9. 


DEMURRER TO INDICTMENT—See Appeal, 15. 











DESCRIPTION OF LAND—See Action to recover land, 6, 7. 


DILIGENCE—See Surety and Principal, 7. 


DISAFFIRMANCE OF DEED—See Action to recover land, 5. 


DISAGREEMENT OF COUNSEL—See Trial, 7. 


DISCHARGE OF JURY BEFORE VERDICT—See Trial, 4. 


DISCRETIONARY POWER-—See Arbitration, 1; New Trial, 3; Prac- 
tice, 5; Slander, 1; Trial, 4. 


DISQUALIFICATION FOR OFFICE AND SUFFRAGE—See Judg- 
ment, 6. 


DISSOLUTION OF CORPORATION—See Corporations, 5-7. 


DISTURBING RELIGIOUS CONGREGATION : 

1. Where the charge against the defendant is disturbing a congrega- 
tion actually engaged in divine worship, it is a variance to show 
merely the disturbance of parties assembled for such worship. 
State vy. Bryson, 576. 

2. In order to render indictable the disturbance of persons assembled 
for divine worship, the people, or some considerable number, 
must be collected at or about the time when worship is about to 
commence, and in the place where it is to be celebrated. Jb. 


DIVORCE : 

1. The statutes upon the subject of divorce do not authorize an al- 
lowance of alimony pendente lite unless the petitioner seeks a 
dissolution of the marriage relation or a separation from bed 
and board, When the application is for alimony alone, it can- 
not be decreed before the final hearing, and the amount or 
specific property to be assigned is left to the discretion of the 
court, regard being had to the husband’s condition and means 
wherever situate in determining its value. Hodges v. Hodges, 122. 
A feme defendant in an action for divorce, who does not set up 
a claim upon her part for a divorce, is not entitled to alimony 
pendente lite. Reeves v. Reeves, 348. 


An application for alimony pendente lite can be made by motion 
in the cause. Jb. 
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In an action for divorce, all the facts relied on as constituting 
the cause must be specifically set out in the petition, verified by 
the oath of the petitioner, and proved to the satisfaction of the 
jury. And it is error in the court not to confine the proof to the 
specific facts charged. McQueen v. McQueen, 471. 


DOG TAX—See Towns and Cities. 


DOWER: ; 

On petition for dower, it appeared that the land was acquired and 
the marriage took place prior to the ‘* dower act ”’ of 1867 (restor- 
ing the common law right of dower) and the husband conveyed 
the same in 1872 without the concurrence of the wife ; Held, that 
the husband had a vested right to sell which was not impaired 
by the act, and his single deed passed the title free from the 
claim of dower. Jenkins v. Jenkins, 208, 


EJECT MENT—See Action to recover land. 


ELECTIONS : 

1. A board of county canvassers under the election law (acts 1877, 

ch. 275) has no authority to revise the registry or to examine 
into the qualifications of those who voted or who were refused 
permission to vote. Peebles v. Com'rs, 385. 
They must decide upon the authenticity and regularity of the re- 
turns; but when received the returns thust be counted as im- 
porting absolute verity, as far as the county canvassers are con- 
cerned. Jb. 

3. Their guasi judicial functions do not extend beyond an enquiry 
into and a determination of the regularity and sufficiency of the 
returns themselves. Jb. 


ENDORSER AND ENDORSEE—See Contract, 10-15. 


EQUALITY OF PARTITION—See Tenants in Common, 4-6. 


EQUITABLE DEFENCE —See Evidence, 11. 


EQUITABLE TITLE—See Action to recover land, 10-13; Tenants in 
Common, 7, 8. 
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EQUITY—See Action to recover land, 1, 10, 19 (1); Evidence, 11, 17; 
Execution Sale ; Judicial Sale ; Jurisdiction, 3, 10; Mortgage, 2 ; 
Usury. 


ERRONEOUS SENTENCE—See Escape, 1. 


ESCAPE: 

1. Where an indictment against an officer for an escape was quashed 
upor. the ground that the judgment against the prisoner committed 
to his charge was illegal; Held, to be error. If the sentence of 
the court be erroneous, the prisoner may have it reviewed by 
certiorari, but the officer cannot justify under it for negligently 
permitting him to escape. (Remarks of DiLiarp, J., upon the 
law pertaining to houses of correction.) State v. Garrell, 580. 


2. An escape from arrest upon a charge for a misdemeanor, and with- 
out force, is itself a misdemeanor. State v. Brown, 585. 


3. The bill charged that the defendant escaped from arrest made under 
an indictment against him and one A for an affray; the jury found 
by special verdict that the indictment was for an assault and bat- 
tery upon A; Held, not a materia) variance, since, first, the grava- 
men of the charge was the escape from custody, and secondly, one 
may be convicted of an assault and battery under a bil) charging 
an affray by mutual fighting. Jd. 


ESTOPPEL: 


Verbal statements made by a tenant in common that he will claim no 
part of the land in controversy, do not operate an estoppel against 
a subsequent assertion of his right. Melon v. Bullard, 33. 


See Action to recover land, 8, 9. 


EVIDENCE: 
1. Proof that a witness made a statement in regard to the matter in 
dispute consistent with that testified to on the trial, is admissible 
as confirmatory evidence. Roberts v. Roberts, 29. 


2. Upon an issue relating to the contents of a lost or destroyed deed, 
the acts and declarations of a deceased person tending to show the 
extent of his title under the deed and that by it an estate of inheri- 
tance passed, are inadmissible in evidence; but may be received 
when they qualify the possession, or are explanatory thereof. Jb. 


3. Such declarations merely narrative of a past occurrence cannot be 
received as proof of the existence of such occurrence. Jb. 


_ The declarations of a deceased ancestor made after the execution of 
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a deed and while his son, the grantee, was in possession of the land 
conveyed, are not admissible to prove the consideration of the 
deed. They are competent only when inexplanation of the act 
of possession or in disparagement of the declarant’s title. Melvin 
v. Bullard, 33, and Nelson v. Whitfield, 46. 

5. The fact that a wili was found in a book kept by the clerk of the 
court of pleas and quarter sessions, as required by law, is proper 
evidence to go to the jury of the existence of the will of the sup- 
posed testator and of its due probate and registration, where the 
original will and court records have been destroyed by fire. Ne/- 
son v. Whitfield, 46. 

6. On the trial of an issue as to the existence of a will, it is compe- 
tent to show that a paper purporting to be such was publicly read 
at the funeral of the alleged testator, in the presence of the heirs 
at law, who afterwards assert that their ancestor died intestate. J). 

7. It is admissible to prove, as against an heir denying the existence of 
a will, that a writing alleged to be such, was taken by one of the 
devisees in the presence of the heir, from atin box containing 
other valuables, and read over in the presence of the heir. Jd. 

8. The foregoing testimony is not obnoxious to the objections which 
apply to ‘‘ hearsay.” Jd. 

%. Upon a demurrer to parol evidence, when the same is loose and in- 
determinate, or circumstantial, the court will not compel the ad- 
verse party to join in the demurrer, unless the other party will 
distinctly admit upon the record every fact and conclusion which 
the evidence offered conduces to prove. Td. : 

10. The prohibition in C. C. P., § 343, against the testimony of inter- 
ested parties, applies only to witnesses examined on commission. 
or on the trial or bearing of an action or special proceeding, and 
has no reference to such affidavits as may be needed in the pro- 
gress of acause; Hence, it is competent for the assignee of a 
judgment against one deceased, on which execution has not issued 
within three years, to prove by his own oath, in support of a mo- 
tion to issue an c//as execution, that such judgment has not been 
paid by the deceased defendant. Latham v. Dixon, 55. 

In an action against an administrator for the non-payment of a 
decree rendered at spring term, 1857, the defendant denied that 
there was such record and averred it was of spring term, 1856, and 
that he had paid the same; and the court having ruled that the 
record was of 1856 to which there was no exception, it thereupon 
became competent for the defendant to sustain his allegation of 
payment by the production of receipts which were dated after the 
actual decree but before the time of the decree as alleged by the 
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plaintiff. And even if the receipts were anterior, they were avail- 
able as an equitable defence. Melvin v. Stephens, 283. 


2. Upon the trial of an action brought for the cancellation of a deed, 


one of the plaintiff's allegations being the inadequacy of the 
price (3400), a witness for the plaintiff testified upon cross-exami- 
nation that he had heard two of the plaintiffs say they would 
not give more than $100 for the land on account of the title, 
Plaintiff then proposed to prove by the witness the whole of the 
conversation, in which the two plaintiffs expressed the opinion 
that the deed was fraudulent, &c., but the evidence was ex- 
cluded ; Held, to be error, for the defendants had brought out a 
part of the conversation, and the whole was admissible as evi- 
der.ce qualifying the plaintiff "s estimate of the value. Paine v. 
Roberts, 451. 

. The law does not require that persons should be able to dispose 
of property with judgment and discretion. It is sufficient if they 
understand what they are about, Susceptibility to undue influ- 
ence will not vitiate an instrument operating inter vivos or after 
death, unless it was induced by fraudulent practices, Jb. 

It is admissible to prove by the verbal testimony of the sheriff 
who conducted an execution sale that he handed the writs of ven. 
ex. after the sale to the defendant, to endorse the proper returns 
and prepare the conveyance ; and that the defendant individually, 
and not in a representative capacity, was returned as the bidder. 
The witness testifies to facts which are collaterally investigated. 
Mutholland v. York, 510. 


5. The admission of an indebtedness is evidence against one to 


whom the debtor has conveyed his land in trust to secure the 
payment of his debts. Shields vy. Whitaker, 516. 

A negotiable instrument, the execution of which is admitted, 
must be produced and filed before judgment is entered up, or 
else its loss must be proved, and adequate indemnity given to 
the parties liable thereon. Jé 

Where a debtor conveys land under an express verbal agreement 
that the same shall be held for and applied to the payment of 
certain debts due the grantees and others, such agreement may 
be proved and enforced in equity. Jb. 

. Evidence to show that the brothers of a prosecuting witness 
were guilty of the same offerice for which the defendant was 
then on trial should be rejected as irrelevant. State v. Burke, 


551. 


. Evidence offered to prove an independent collateral matter af- 
fecting the credit of the prosecuting witness on atrial for lar- 


46 











ceny, not elicited by an inquiry addressed to him, but by the 
testimony of another person, is incompetent State v. Johnston, 
589. 

Where confessions are made by a prisoner under the influence of 
hope or fear, those subsequently made are presumed to proceed 
from the same influence ; and until this presumption is rebutted 
by clear proof, the latter confessions, though induced by no im- 
mediate threat or promise, are inadmissible—approving Sfate v. 
Roberts, 1 Dev., 259. State v. Drake, 592. 

On trial for burglary it appeared that the prisoner was pursued 
by armed men, fired at several times and arrested ; and in reply 
to a question then asked, the prisoner confessed the commission 
of the alleged offence. On-the foliowing day, the prosecutor 
and others had an interview with him while he was fettered and 
in prison, when te prisoner told how he broke into the dwell- 
ing house and stole the goods, &c., no threat or promise being 
made; Held, that the confessions are not admissible. But in 
such case, what was said by the prisoner as to his disposition of 
the stolen property, is admissible. Jb. 


2°. On trial of an indictment under the act of 1877, ch. 4. for shoot- 
in& at a railroad ear, proof that the pistol discharged by defend- 


ant was loaded or that the car was struck, is not necessary to 
a conviction. If it be unloaded and thisis relied on as a defence, 
the fact must be shown by the defendant. State v. Hinson, 597. 


3. Statements of a bystander charging a defendant with crime, 


when made in his presence and undenied by him, are evidence 
against such defendant. State v. Crockett, 599, 


. On trial of an indictment for crime, evidence tending to show the 
guilt of another in its commission does not disprove the crimi- 
nality of the party charged, and is therefore incompetent, unless 
the evidence implicating that other shows that his guilt is ineon- 
sistent with the guilt of the defendant. State v. Baxter, 602. 

In such case, where the defendant proposed to prove that the 
prosecutor’s agent, who got up the evidence in support of the 
indictment but himself was not examined as a witness, “‘sent a 
proposition to defendant, what that proposition was, and the de- 
fendant’s answer,” and the court refused: Held, no error. Ib. 
Account and Settlement, 2; Action to recover land, 2, 19, 20; 
Assault and Battery, 5; Contract, 1, 3, 10, 13, 19; Divorce, 4; 
Executors, 4, 7; Homicide, 1: Larceny; Negotiable Instru- 
ment; Pleading, 1; Slander, 1; Surety and Principal, 46: 
Witness. 
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EXAMINATION OF WITNESSES—See Trial, 6, 7. 
EXCEPTIONS—See Judge's Charge, 3; Practice, 7. 11, 


EXCUSABLE NEGLIGENCE : 

i. A party seeking to vacate a judgment under section 133 of the code 
is always at default. and the onus is upon him to show facts which 
would make the refusal to vacate appear to be an abuse of discre- 
tion. Kerckhner v. Baker, 169. 

2. Defendant resident in Fayetteville was sued in the superior court of 
New Hanover in 1870 and fited an answer by attorney who also 
lived in Fayetteville, but did not practice in the courts ef Wil- 
mington ; in 1874 an undérstanding was had between the counsel 
of the parties that no further step would be taken withoat notice ; 
in 1877 the plaintiff's attorney died, and he employed other coun- 
sel and recovered judgment in 1879; the plaintiff or his counsel 
did not know of the arrangement made by his former attorney, 
and no notice was given pursuant thereto, nor did the defendant 
make any inquiry about the case ; Held, on a motion to set aside 
the judgment, that the negligence is inexcusable and defendant 
entitled to no relief JA. 

3. Upon service of notice of a motion for leave to issue execution, 
the defendant informed the sheriff he had his discharge in bank- 
ruptey, and after the sheriff told him to attend to the matter, he 
requested the sheriff to’ write to the plaintiff about it (they both 
thinking that sufficient) but teok no further steps in relation 
thereto, aryl execution subsequently issued in pursnance of an 
order of the clerk; Held, ou a motion to vacate the order under 
section 132 of the code, that the defendant is not entitled to re- 
lief. Hyau v. Waggoner, 173. 

4. Upon a motion to strike ont an entry of satisfaction of judgment 
on the ground of a mistake of fact, it was found that the moving 
party had failed to show by preponderance of proof such mistake 
on his part at the time he made the entry, there being no ex- 
ception to the evidence or that it was insufficient, and the court 
refused the motion ; Held, no error. Clayton v. Johnston, 423. 

3. Where atterneys who had for six years represented a defendant, 
after his death assume to ,represent his administrator, who was 
his son living in another county, and consent to the administra- 
tor’s being made a party without actual service of notice ; and 
six years after the verdict for plaintiff the defendant administra- 
tor moves to set aside the judgment because he had no notice of 
his being matle a party and had not retained the atterneys to rep- 
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resent him; Held, that as defendant’s affidavit did not show a 
meritorious defence, made no allegation of mismanagement upon 
the part of counsel, and gave no explanation of the long delay 
in making the motion, the motion was properly refused. Weaver 
v. Jones, 440. 


EXCLUSIVE—See Jurisdiction, 17. 


EXECUTION SALE: 

Where A executed a note for the purchase of land and having paid 
part thereof gave his note for the remainder with B and C as 
sureties, and had title executed to B who agreed orally that 
he would pay the balanee due; afterwards Bsold amd conveyed 
the land to the defendant who purchased for value and without 
notice of the agreement ; Held, (1) That A had no legal or equit- 
able interest in the land subject to sale under execution upon a 
judgment obtained subsequent to the conveyance to the defend- 
ant. (2) That the equity of A inthe land, even if enforceable 
against B, was not such as could be enforced against the defend- 
ant at the time of the exeeution sale. (3) That the trnst estate 
in A, even if existing under the oral agreement with B, was not 


a pure and unmixed trust liable to sale under exeeution under 
the act of 1812. Love v. Smathers, 369. 
Evidenee, 10, 14; Jurisdiction, 13; Practiee, 12 ; Religious Con 


gregations. 
EXECUTION, TESTE OF—Scee Homestead, 3. 


EXECUTORS AND ADMINISTRATORS : 

1. An administrator was sued upon a note under seal executed by his 
intestate and another in 1854, and pleaded the statute of limita 
tions, and also ‘‘that the note was not presented for payment in 
due time as required by law.”” Defendant admitted non-payment, 
and upon the judge’s intimation that plaintiff could not recover 
in the absence of proof that defendant's intestate or his co-obligor 
had not paid it, he took a nonsuitand appealed ; J/e/d, that the 
plea of the statute not Leing «applicable to notes under sea! should 
have been stricken out, and the trial had upon the issue raised by 
the other plea, and defendant allowed the opportunity of showing 
whether he had advertised, paid over the surplus, and taken re 
funding bonds. Roewwland v. Windley, 131. 

2. On petition to sell land of a decedent to pay debts, the administra- 
tor must satisfy the court, either that the personal estate has beep 
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exhausted and other debts are due, or that it will be clearly insuffi- 
cient for that purpose. Shields v. McDowell, 137 


3. An administrator advanced to the widow of his intestate part of the 
amount due her as year’s support for which she had obtained judg- 
ment, and thereupon she gave him a receipt to be used as a 
voucher in his settlement of the estate unde@ an agreement that 
she should repay the sum advanced and be would surrender the 
receipt ; she returned the money advanced and he failed to sur- 
render the receipt ; assets came inte his hands applicable to the 
judgment and he died without paying it ; Held, that the widow 
could maintain an action against his executor to recover the sum 
advanced. Jrwin v. Hughes, 210. 


4. The admissions of an administrator, made before he was com- 
pletely clothed with that trust, cannot be received against him in 
his representative capacity. Coble v. Coble, 339. 


5. Where an administrator sold iand to make assets, and it was bought 
by his sister either for his or their joint benefit, the plaintiffs be- 
coming her sureties for the payment of the purchase money, and 
judgment was rendered against her and the plaintiffs for the bal- 
ance due on the purchase money ; and it further appeared that 
the administrator who was insolvent, remained in possession of 
the land ; Jt was held, that the plaintiffs were entitled to an order 
appointing a receiver to re-sell the land (which was not resisted), 
and an order restraining the administrator from collecting the 
money due on the judgment against the plaintiffs, and from using 
or assigning the commisssions due him from the estate, until the 
determination of the action. Stenhouse v. Davis, 432. 


6. Disbursements made by an administrator in confederate money 
should not be scaled, where such money is the money of the es- 
tate, and is received by the creditors at its nominal value. Drake 
v. Driuke, 443. 


7. Independently of section 480 0f the code, receipts of living persons 
are not strictly legal evidence to show a full administration ; but 
when then are acted on by a referee, without pointed, specific ob- 
jection then made, such as will give the opposite party an oppor- 
tunity to remove the difficulty, one cannot be heard in a subse- 
quent stage, unless unfairness be made to appear. J). 


8. An administrator who does nor deduct his commissions until a final 
se.tlement, is entitled to his per centum on the aggregate of his 
receipts and disbursements, including interest thereon. 1d. 

9. An administrator brought suit in May, 1861, on a solvent note, 
against the principal and surety thereto ; judgment was delayed, 
by appeals and continuances until fall term, 1862; under an exe- 
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cution issued thereon, the sheriff in January, 1863, collected con- 
federate money, and the same was paid into office, and taken out 
by the administrator in the fall of that year, the receipt of such 
currency being then customary among execution creditors in that 
locality ; Held, that the administrator was not chargeable with 
negligence. 5 J. 

10. Where confederate money has been received by an administrator 
under such circumstances, he should not have to bear the loss of 
a part of the same by an investment thereof, in good faith, in cer- 
tificates of the Confederate States. 1b. 

See Jurisdiction, 1-13 ; Praetice 10. 


EXEMPTION AGAINST DEBTS OF DIFFERENT DATES—See 
Homestead, 1, 2. 


EXONERATION—See Surety and Prineipal, 7-9. 
EXPLANATORY—See Evidenee, 2. 
FAILURE TO RETURN PROCESS—See Sheriffs. 


FAILURE TO WORK ROAD—See Jurisdiction, 20. 


FALSE PRETENCE ; 


An indictment under Bat Rev., ch. 32. § 67, charging that defendant 
‘*did designedly, unlawfully and falsely pretend that a horse in 
his possession was sound and healthy. whereas in truth and in fact 
the said horse was not sound anc healthy, well knowing the same 
to be false,” by which he obtained goods of another with intent, 
&c., is defective. There is no averment. of any false pretence, but 
only of a falsehood or false affirmation. State v. Holmes, 607. 


FEES—See Arbitration, 2. 


FELONIES NOT CAPITAL—See Tria), 4- 
FIDUCIARY DEBT—See Bankruptcy. 
FINAL SETTLEMENT—See Account and Settlement- 


FINE—See Insolvent Debtors ; Judgment, 4. 
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FISHERIES: 

The act of 1875, ch. 115, (and ch. 183) regulates the exercise of a com- 
mon right of fishing in the waters of Albemarle Sound, and im. 
poses limitations upon the pod-net mcde in favoring seine-fisheries 
on its shore. One engaged in the latter, has the right to remove 
stakes put up to operste the former, when his seine-fishery is in- 
terfered with by them. (Remarks of Smith, C. J., upon the right 
to remove obstructions from a highway without incurring per- 
soual liability.) J/ettrick v. Page, 65. 


FORCIBLE ENTRY: 
1. In an indictment for forcible entry, it is not necessary to charge or 


to show that the proprietor was in the house or present at the time 
of violent dispossession. State v. Shepard, 614. 


2. If one leaves his dwelling house, for a merely temporary purpose, 
in charge of a member of the family, he cannot be said in Jaw to 
have quit the possession, so as to make the unlawful entry of a 
trespasser an entry in his absence. Jb. 


FORECLOSURE PROCEEDINGS—See Mortgage, 1, 2. 
FOREIGN CORPORATIONS—See Taxes, 10. 
FORFEITURE OF OFFICE—See Quo Warranto. 
FORMER JUDGMENT—See Pleading, 1. 
penaneates Judge’s Charge, 2. 

FRAUD—See Action to recover land, 1; Evidence, 13. 
GOLD MINE—See Injunction, 3. 

GOODS SOLD AND DELIVERED—See Judge's Charge, 1. 


GRAND JURY—See Jury, 5. 


GRANT, LOCATION OF—See Action to recover land, 6, 7. 


GUARANTOR—See Contract, 12. 
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GUARDIAN AND WARD—See Contract, 19. 
HEARSA Y—See Evidence, 8. 
HEIRS AT LAW—See Advancements, 2. 
HIGHEST BIDDER—See Judicial Sale. 
HOMESTEAD AND PERSONAL PROPERTY EXEMPTION: 
1. The personal property exempticn against a debt contracted in 1860 
is only such as was secured to the debtor by the law existing at 


the time of the contract, viz: Rev. Code, ch. 45, $$ 7,8. Carlton 
v. Watts, 212. 


2. The exemption law as applicable to debts contracted at different 
times discussed and explained by Asner, J. Jd. 


3. Personal property allotted te a widow in her year’s support is sub- 
ject to seizure and sale under an execution issued upon a judg. 
ment recovered against her deceased husband in his lifetime, tested 
before his death but issued thereafter. Grant v. Hughes, 216. 


4. Only the articles enumerated in Rev. Code, ch. 45, § 7, are exempt 
from sateunder an execution issued upon a judgment for a debt, 
contracted prior to January, 1865, the debtor not having secured 
the benefit of the exemptions under the provisions of sections * 
and9. I. 


5. The constitutional provision in respect to a homestead is self-exe- 
cuting and vests it in the resident owner; and a conveyance of the 
homestead in the mode prescribed is effeetual to pass the estate, 
exempt from the debts of the vendor, during his life at least; and 
this, notwithstanding the vendeur may have since removed from 
the state. Adrian v. Shaw, 474. 


See Action to recover land, 16, 17; Mortgage, 1. 


HOMICIDE: 


1. In a ease where circumstantial evidenee is relied on to convict 
of murder, and as a link in the chain of such evidence, it is compe- 
tent to show that a bullet taken from the body of deceased and 
one taken from a tree near the spot where his body was lying, fitted 
the moulds found in possession of the prisoner. Nor is it error 
in the judge to refuse to withdraw such evidence from the jury 
when the result of interrogating the state’s witness by the pris- 
oner’s counsel was the exhibition and comparison of the bullets 
and moulds in view of the jury. Slate v. Outerbridge, 617. 
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Where a prisuner is charged with killing the deceased in the county 
in which the indictment is found, the state need not prove that the 
offence was committed in that coanty. Such allegation is to be 
taken as true unless the prisoner denies the same by plea in abate- 
ment. Bat. Rev., ch. 33,§ 70. Jb. 


. Sunday is not a juridical day, hence an adjournment of the court 
from Saturday night to Monday morning during the progress of a 
trial for murder is not violative of the act requiring the adjourn: 
ment to be ‘* from day to day.” Rev. Code, ch. 31,§ 16. Stale 
v. Howard, 623. 

. Evidence of tne declarations of a prisoner made twelve months 
before the homicide, viz: ‘* Don’t you reckon if any one was to 
run in on old man Autrey (the deceased) he would get a handful 
of money,” (the proof being that deceased kept money about him 
and was robbed on the night of the murder.) is admissible against 
him, as tending to affect him with a knowledge ef the reputation that 
decease kept money in his house See Stzte v. Norton, post, 
628. Ib. 

. And where the prisoner offered to prove a conversation with a wit- 
ness, which formed no part of the res geste: Held, that its rejec- 
tion was not error. Jb. 

Whether a prisoner’s confessions are voluntary or induced by hope 
or fear, is a question of fact to be decided by the judge, and his 
finding is conclusive. What constitutes such hope or fear is a 
matter of law which is reviewable upon exception taken below. 
State v. Vann, 631. 

Declaratioas of a prisoner made after the commission of the al- 
leged crime are not admissible in evidence for him, not even in 
support of insanity as a defence, nniess they form a part of the 
res geste to some act which is admitted in evidence, Th. 

A voluntary killing of a human being by another is taken by the 
law to be on malice implied, and nothing more appearing, is 
murder. No extenuation or acquittal from that sentence of the 
law can be had, except upon matter coming from the prisoner, 
or by legal inferences from the surrounding circumstances, and 
shown to the satisfaction of the jury, J. 

So that, if the prisoner shail prove, or it be admitted, that he was 
insane before the homicide, still his insanity at the time of the 
homicide is yet an open question of fact which must likewise be 
established to the satisfaction of the jury ; and if not, then upon 
the malice implied, the prisoner is guilty of murder. 10. 


10 The degree of homicide is murder where the prisoner acts coolly 
and vengefully or with violence out of all proportion to the proy- 
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ocation ; and this, whether there be a ‘‘ cooling time” or not ; 
Therefore, in an altercation about the payment of an alleged 
debt, the deceased promising to pay when he got the change, 
the prisoner threatening to whip him if he did not doso then and 
there ; deceased, unarmed, remonstrated with prisoner and ex- 
pressed friendship for him; a fight ensued in which deceased 
was knocked down ; they were separated and deceased went off ; 
prisoner at the request of a witness put up his pistol which had 
been drawn, promising to dono more, followed and overtook de- 
ceased ard engaged in another fight, deceased erying out ‘thold 
him off me,” and killed deceased with a deadly weapon ; Held, 
to be murder. Slate v. Boon, 637. 


HOUSES OF CORRECTION—See Escape, 1. 


HUSBAND AND WIFE—Scee Action to recover land, 2-5, 12, 19 (2): 
Dower ; Judicial Sale, 4; Mortgage, 1. 


IMPEACHMENT OF DEED—See Action to recover land. 3, 4. 
IMPRISON MEN'T—See Contempt, 1; Judgment, 4. 


INADEQUATE PRICE—See Judge's Charge, 2; 


INDEMNITY- See Surety and Principal, 9. 


INDICTMENT : 

1. An attempt to commit a felony or misdemeanor is, at common 
law, in itself a misdemeanor; hence, an attempt to murder by 
administering poison is a misdemeanor. State v, Slagle, 653. 
Where one is indicted and tried fora felony, yet the facts averred 
in the indictment constitute only a misdemeanor, the court may 
give judgment for such misdemeanor. 1b. 


It isa common law misdemeanor to administer a noxious drug 
with intent to produce an abortion. 16. 


It is not « demurrable misjoinder of counts to charge in the same 
bill an attempt to kill by administering noxious and poisonous 
drugs, and an attempt to produce an abortion by the same 
means; both offences being misdemeanors of the same grade 
and punishable alike. 70. 


Where two indictments relate to the same transaction, they are 
to be treated as one bill with two counts, and may be joined 
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wherever a joinder of counts would be authorized. State vy. 
Watts, 656. 
When the same act is charged in one bill of indictment as an 
assault and battery, and in another as an assault with intent to 
commit a rape, and the jury convict of a simple assault only, an 
alleged misjoinder of the charges cannot be taken advantage of 
by motion in arrest of judgment. Jb. 
Where one is indicted for an offence which the bill termsa felony. 
but which is only a misdemeanor, he may be convicted of the lat- 
ter offence. 1b. 
An assault with intent to commit a capital felony (here rape) is a 
misdemeanor, and the punishment on conviction therefor of im- 
prisonmeut in the penitentiary does not change the grade of the 
offence. State v. Perkins, 681. 
On trial of an indictment for such offence containing a single 
count and charging its commission with a felonious intent, the 
jury, upon the evidence, and under the instruc ions of the court, 
found defendant guilty of the assault only ; Held, that the con- 
viction was proper. To charge the offence as a felony does not 
make it one. Jb. 


See Disturbing Religious Congregation; Escape; False Pretence ; 


Forcible Entry ; Jurisdiction, 15, 16; Larceny ; Taxes, 11. 


INFANC Y—See Action to recover land, 3, 4 ; Judicial Sale, 6. 


INFERIOR COURTS—See Jurisdiction, 14-16. 


INJUNCTION : 


J 


In injunction proceedings where the allegations are not contro- 
verted in the answer, it is not error in the judge to refuse to 
place the cause on the docket for a jury trial. Hettrick vy. Page, 
65. 

A restraining order will not be granted when adequate compen- 
sation can be had in a proper action for the alleged injury. Jb. 


¥. In this state an injunction will not be granted to stop the working 


of a gold mine, but where it appears that the party in possession 
is of doubtful ability to respond in damages if he be cast in the 
action, a receiver should be appointed to secure the profits, 
Parker vy. Parker, 165. 


See Executors, 5; Jurisdiction, 11 ; Taxes, 2. 
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INQUIRY TO ASSESS DAMAGE S—See Claim and Delivery, 2. 


INSANITY, PLEA OF—See Homicide, 7, 9. 


INSOLVENT DEBTORS : 

One committed for the fine and costs of a criminal prosecution, after 
remaining in jail twenty days, may be discharged upon taking 
the oath prescribed in Bat. Rev., ch. 60, § 31, that he has no 
estate above his personal property exemption. State y. Davis, 
610. 


INTENTION—See Advancement, 1. 

INTERPLEADER—See Practice, 3, 4. 

IRRELEVANT MATLER—See Costs. 

ISSUES—See Account and Settlement, 1, 2; New Trial; Practice, 7, 8. 
JOINDER OF COUNTS—See Indictment, 4-6. 

JOINT OWNERS—See Action to recover land, 18. 


JUDGE’S CHARGE: 

1. In an action against A for goods sold and delivered, the question 
being for whose use they were furnished, there was evidence tend 
ing to show that an overseer employed by A and B managed their 
farms and bought the goods on orders drawn by him as agent of 
B (B being the agent of A) without specific directions to make 
purchases, and that some of the articles were used on A’s and 
others on B’s farm, A promising to pay the whole account if upon 
inquiry be found that the articles were used on his farm, the 
court charged the jury that plaintiff was entitled to recover if they 
were satisfied the goods were bought for defendant and he prom- 
ised to pay for them ; but that defendant was not liable for any 
articles furnished B or any one else except himself, and if any of 
them were not furnished to defendaats and he had not promised to 
pay for them, the plaintiff was not entitled toa verdict for such ar. 
ticles : Held, in the absence of special instructions asked for, the 
jury were substantially and properly instructed as to the distinc- 
tion between parol promises to pay one’s own debt, and those to 
pay the debt of another. White v. Clark, 6. 
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. Upon the question of inadequacy of price for land, the court was 
requested to charge that it must be such as shocks the ‘* moral 
sense” of persons acquainted with the property and to create sur- 
prise, &c ; but told the jury ‘* there was no formula by which an 
inadequate price was defined, yet if the consideration be such as 
to shock the moral sense or create surprise, they might find the 
price inadequate ;” J/eld no error. Williams v. Johnaton, 288. 


3. Although no instructions be asked and no exception taken toa 
charge at the time it is given to the jury, yet if there be erroi in 
the instructions given, the party aggrieved may assign it. Burton 
v. We. dW. RR. Co., 504. 

. Where, according to the testimony of the witness most favorable 
to the defendant, he is guilty, it is not error to charge the jury that 
if they believe the testimony of any witness examined, the de- 
fendant is guilty. State v. Burke, 551. 


5. The language of a judge in his charge to the jury must be read with 
reference to the evidence and points in dispute, and construed 
with reference to the context—approving State v. Tilly, 3 Ired., 
424. Abstract propositions of law not applicable to the case 
should not be Jaiddown. Nor is a judge in giving an instruction 
required to adopt the words of the prayer ; a substantial compli- 


ance is sufficient. State v. Boon, 637. 
See Action to recover land, 2 ; Assault and Battery, 2 ; Contract, 3, 8. 


JUDGE OF PROBATE —See Jurisdiction, 1, 2 ; Quo Warranto. 
JUDGE’S SALARY—See Salaries and fees. 


JUDGMENT: 

1. Alien acquired by the levy of a writ of fieri facias upon land 
is lost by the issuing of an alias fi. fa., and a writ of venditiont 
exponus thereafter issued has no effect to continue or revive the 
lien of the first fi. fa. Pasour vy. Rhyne, 149. 

2. Under section 259 of the code, it is the judgment alone which 
creates a licen on land, and the sole office of the execution is to 
enfore the lien by the sale of the land upon which it is attached, 
Ib. 

3. The lien of a judgment docketed under this section is lost by the 
lapse of ten years from the date of the docketing of the judg- 
ment; and this is so notwithstanding execution has issued within 
the ten years. Jb. 

4. Alternative judgments are not allowed either in civil or criminal 
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cases; Hence it is error in a judge to sentence one convicted in 
a criminal action to pay a fine, and in default thereof to be im- 
prisoned. State v. Perkins, 681. 


5. In such cases the rule is to remand the cause to the end that a 
proper judgment—definite and unconditional—may be pro- 
nounced. Jb. 

6. The disqualification for office and the loss of the right of suffrage 
imposed by article six of the constitution, upon pessons convicted 
of infamos offences, constitute no part of the judgment of the 
court, but are mere consequences of such judgment, The sen- 
tence of the court is just such as the law prescribed before the 
adoption of that article. State v. Jones, 685. 


Action to recover land, 5, 16; Claim and Delivery, 2; Evidence, 
10; Excusable Negligence, 5; Jurisdiction, 10—13; Negligence. 
3; Practice, 6,10; Quo Warranto; Tenants in Common, 3—5. 


JUDICIAL SALE : 

1. The highest bidder at a jt licial sale acquires no independent right, 
bnt is regarded as a pre:erred proposer. Neither payment of the 
purchase money nor title to the property will be decreed until the 
sale is confirmed by the court. And then, he will not be com- 
pelled to pay the price unless a good title can be made. Willer v. 
Feezor, 192. 

. Where a slave was sold in 1863 under decree in partition proceed- 
ings and delivered to the purchaser, but no confirmation of the 
sale had before the emancipation in 1865; Held, in an action for 
the price that the title became extinct and the court wi!l not en- 
force payment. The plaintiff is only entitled to the hire from the 
day of sale to the date of emancipation. Jd. 


Where a purchaser of Jand under decree of court fails to pay the 
price, the title will not be made even although there be a confirma- 
tion of the sale. Andif the land in such case be sold under an 
execution against said purchaser. the purchaser thereof takes sub 
ject to the equities against the defendant in the execution. Bur- 
gin v. Burgin, 196. 

. Upon partition proceedings to sell land which descended to a feme 
covert (and others) it appeared that a note for the wife’s share of 
the purchase money was given to the husband who consented to 
a credit for the amount of said note to be placed upon the origi, 
nal bond of the purchaser to the clerk; Held, that the share of 
the wife was realty, and the act of the husband in taking the note 
and consenting to the credit did net amount to a payment to the 
wife. Zé, 
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5. In such case it is proper to order an account of the unpaid purchase 
money with a view to a specific performance of the contract. /A. 


3. In 186% a petition was filed for sale of land for partition by certain 
tenants in common, among whom was the plaintiff, thea a minor, 
appearing by next friend ; there was a decree of sale. a sale in 
December, 1863, a report to fall term, 1864, and a aecree confirm 
ing sale, a pxyment to clerk and master in September, 1864, in 
confederate money, a decree at spring term, 1855, directing clerk 
and master to pay over proceeds to petitioners, and to the plain- 
tiffs guardian ; at fall term, 1866, is the following entry: *‘ col- 
lect and make title. but not issue execation;” title was made in 
April, 1866; the price paid was a fair one at the time of sale, but 
the land has subsequently increased in value; /Ze/d, (1) The plain- 
tiff has no equity to disturb the sale, or any of the orders. (2) A 
formal direction to make title is not necessary when the order of 
sale reserves the title as an additional security for the purchase 
money, and the money has been paid. Latta v. Vickers, 501. 


JURISDICTION : 


1. The rule that no judge shall exercise his powers as such in a case 
in which he is interested is of universal application ; JZzace where 
the probate judge of Halifax county undertook to pass upon a 
petition filed by himself as executor for license to sell land for 
assets, and the judge of the superier court dismissed the proceed- 
ing; Held to be no error. Gregory v. Ellis, 225. 

2. Where a testator appointed the probate judge of his county his ex- 
ecutor, and the probate of the will was had in an adjoining county 
by order of the judge of the superior court, the probate judge of 
the latter county thereby acquires juristiction to hear and deter- 
mine aj] other proceedings necessary toa final administration of 
the estate. (Jurisdiction of judges of probate unler Bat Rev., 
ch. 90, discussed by Dituarp, J.) bd. 


3. The probate court, and not the superior court at term, bas juriscic 
tion under section 422 of the code to correct a mistake in partition 
proceedings in which there is no peculiar equitable ingredient, 
Wahab v. Smith, 229. 

4. Where, in an action for damages in the sum of $125, for the con- 
version of certain cotton, the complaint alleged that plaintiffs sold 
to defendants two bales of cotton at a certain price per pound on 
the terms that the price was to be paid down and no title to pass 
until the price was paid, and the defendants, on getting possession 
of the cotton, refused to pay the price ; Held, that the superior 
court had jurisdiction. McDonald v. Cannon, 245. 
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In such case the plaintiffs might have affirmed the contract and 
sued for the price agreed to be paid (less than $200) and then a 
justice of the peace would have had jurisdiction of the action. Jd. 


A justice of the peace has no jurisdicticn of an action where the 
* principal sum demanded ” exceeds two hundred dollars, unless 
the plaintiff remits the excess, and tbe same is entered of record. 
Dalton v. Webster, 279. 

Under the act of 1877, chapter 287, the probate judge has jurisdic- 
tion of a proceeding to remove an administratur notwithstanding 
the abrogation of article four, section seventeen, of the constitu- 
tion. Simpson v. Jones, 323. 

. Where an administrator had an adverse personal interest in an ac- 
tion against himself as administrator and made no cefence to the 
same ; J/eld, that upon petition by the distributees of the estate, 
alleging that there was a valid defence to the action which they 
desired to set up, the administrator was properly removed. Jb. 

Under the act of 1877, ch. 241, § 6, the superior courts have con- 
current jurisdiction with the probate courts of actions to compel 
an administrator to account. and other actions of like nature. 
Pegram v. Armstrong, 326. 

. The doctrine that relief can be had against a bond for the payment 

of the purchase money for Jand sold under dccree of the probate 
court only in that court, applies only where the party asking relief 
is a party to the proceeding, and where the relief sought is against 
the judgment. /2. 
Where the plaintiff and defendant as administrator of A were 
judgment creditors of the executors of B, and afterwards the de- 
fendant became administrator d. b. n. of band obtained judg- 
ment upon a note executed by the purchasers of certain land (who 
bought for the benefit of plaintiff.) sold for assets in the probate 
court, and plaintiff alleged that defendant threatened to collect and 
appropriate the whole of the fund to his judgment as adminis. 
trator of A; Jf was held, not to be error for the superior court to 
order an account of the administration of B’s estate by the de- 
fendant, and upon plaintiff's paying into court the amoxnt of 
purchase money, costs, &e., to restrain the defendant from dis- 
posing of the fund until the hearing. Jd. 

12. A proceeding under section 319 of the code, instituted against the 
heirs, personal representatives, etc.. of a deceased judgment 
debtor, more than three years after his death for the purpose of 
subjecting certain lands to the payment of the judgment debt, re- 
sembles an ordinary action and should be made returnable toa 
term of the superior court, und not before the clerk. Lee v. Eure, 
428. 
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3. An order mide by the clerk granting leave to issue execution upon 
such judgment, is a nullity, and no title is conveyed to the pur- 
chaser by a sale under such execution. J6. 


. Under the provisions of the act of 1879, ch. 92, the superior, infe. 
rior and criminal courts have concurrent jurisdiction with justices 
of the peace of all affrays, assaults, and assaults and batteries, 
where a justice has not taken jurisdiction witbin six months after 
the commission of the offence. State v. Moore, 659. 


. And indictments for such offences need not aver that the offence 
was committed more than six months before the finding of the 
bill and that no justice has taken jurisdiction. This is matter of 
defence and may be taken advantage of under the plea of ‘not 
guilty.” Jd. 

3. The superior and criminal cvurts have exclusive jurisdiction of all 
assaults with intent to kill or commit rape, and where a deadly 
weapon is used or serious damage done. Inferior courts have like 
jurisdiction except in assaults with intent to commit rape. And 
here, the indictment should contain the proper averments of the 
intent, the character of the weapon and the extent of the injury. 
Tb. 7 


. Remarks of AsHeE, J., upon the effect of omitting the term ‘‘ exclu. 


sive” in section twenty-seven, article four, of the constitution of 
75. Ib. 


. Justices of the peace have exclusive jurisdiction of a misdemeanor 
for failure to list for taxes. Acts 1877, ch. 155, and 1879, ch. 92. 
(Remarks of AsHeE, J., upon the distribution of judicial power.) 
State v. Benthall, 664. 


. Wherever a defect of jurisdiction is apparent in any case, civil or 
criminal, the court may, on plea or ex mero motu, stop the proceed- 
ing at any stage; Therefore, it is not erroneous to quash an indict- 
ment for want of jurisdiction, after a plea of ‘‘ not guilty” en 
tered. Jb. 

20. Justices of the peace have exclusive original jurisdiction of the 
offence of failing to work the public roads. Afate v. Craig, 668. 


‘or me OS? 


See Mortgage, 2; Practice, 11; Sheriffs. 


_— oan 
_ 


JURY: 

1, Where the disqualification of a juror has not been ascertained until 
after he has been passed to and accepted by the defendant, it is 
not error for the court to then allow a challenge by the state. 
State v. Vestal, 563; State v. Vann, 631. 


2. A juror who has acted in the inferior court within two years next 
preceding a trial in the superior court, is not disqualified by the 
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act of 1879, ch. 200, for serving as tales juror in the latter court. 
To render him incompetent it must be shown that he acted in the 
same court within the prescribed period. State v. OUuterbridge, 
617; Stute v. Howard, 623. 


3. An illegal irregularity in the formation of a jury cannot be taken 


advantage of after verdict. State v. Boon, 637. 


4. Objection to any irregularity in drawing a grand jury must be taken 


by plea in abatement on the arraignment by defendant and not by 
motion to quash. State v. Martin, 672. 


5. In selecting a grand jury, the names of some were drawn and 


put back in the box and others drawn in their stead to equal- 
ize the number among the different townships; Held, not to be in 
strict compliance with secticn 129 i, of the code, but as the act is 


<lirectory only, and not mandatory, and no actual wrong was done 


or intended in this case, a challenge to the array was properly 
overruled. (The court condemn any departure from the require- 
ments of the statute.) Jd. 


JURY, DISCHARGE OF BEFORE VERDICT—See Trial, 4. 


JUSTICES AND JUSTICES’ COURT—See Amendment of Record, 2; 


Jurisdiction, 4—6, 14—20; Recordari; Sheriffs. 


KILLING STOCK—See Neligence. 


KNOWLEDGE—See Homicide, 4. 


LACHES—See Appeal, 12. 


LANDLORD AND TENANT: 


1. 


Under the landlord and tenant act, Bat. Rev , ch. 64, § 13, a con- 
tract of lease for five years was entered into, and the lessor in 
default of payment of the rent proceeded to secure the same un- 
der the amendatory act of 1877, ch. 283; Held, that the latter 
act only changed the lessor’s remedy and does not affect the sub- 
stantial rights of the parties. Durham vy. Speeke, 87. 


2. Where by an agreement in writing under the former act (as here) 


or in parol under the latter act, a lien is created on the crop to 
secure rent, the crop is deemed to vest in the possession of the 
lessor until payment of the rent. J6. 

And the right to enforce this lien cannot b»«lefeated by the 
lessee’s claiming the crop as a part of his personil preperty ex- 
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emption. (Whether the claim to such exemption would pre- 
vent the lessor from retaining the crop for damages for a breach 
of condition in the contract—Quere ?) Ib. 


The defendant entered upon land under a parol contract of pur- 
chase and paid a portion of the purchase money and afterwards 
the vendor conveyed the land to A, under agreement with the 
defendant that he was to remain in possession twelve months 
and pay A the purchase money due and take title from him, and 
if he failed to do so within twelve months, to surrender posses- 
sion ; during the twelve months, A conveyed to plaintiff who 
took with knowledge of the agreement, and defendant failed to 
pay within that time ; Hed, thet the relation existing between 
plaintiff and defendant was that of vendor and vendee, and that 
plaintiff was not entitled to evict the defendant by summary 
proceedings befere a justice of the peace ander the landlord and 
tenant act. Johnson v. Hauser, 375. 


See Action to recover land, 21. 


LAND SALE—See Evidence. 13; Practice, 12. 


LAND SALE, PROCEEDS OF, REALTY—See Judicial Sale, 4; Prac- 
tice, 10; Wills, 3. 


LARCENY : 


1. 


In an indictment for an attempt to steal, it is not necessary to 
specify the particular articles intended to be stolen, State v. 
Utley, 556. 

In larceny, several distinct asportations do not constitute differ- 
ent offences where there is a continuing transaction, and the de- 
fendant may be indicted for the final carrying away. If there 
be different kinds of goods enumerated, proof of the larceny of 
any one is sufficient to warrant a conviction. State v. Martin, 
672. 

Au indictment for stealing a ai need not describe it as a black 
or white hat, or a felt or beaver, 6, 

Ten yards of jeans alleged and thirty and a half proved to have 


‘been stolen ; mo tariance, Ib, 


In a count for receiving stolen goods it is not necessary to aver 
from whom the goods were received. J). 

The finding of stolen goods in the possession of the accused a 
week-or two after the theft does not raise a presumption of / w 
against him, but is a circumstance for the jury to consider, the 
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rule being that the evidence is stronger or weaker as the posses- 
sion is more or less recent. State v. Rights, 675. 
Discussion of presumptions on ** recent possession *’ by ASHE, J. 
Ib. 
It being a rule of the common law that larceny cannot be com- 
mitted of things which savor of the realty and are at the time 
they are taken a part of the freehold, an indictment charging 
the larceny of a cabbage standing ungathered in the field of the 
owner, and concluding at common law, cannot be sustained. 
State v. Foy, 679. 


The court suggest, that on trial of an indictment for larceny and 
receiving, the jury be instructed to specify upon which count 
they render their verdict, or the solicitor be held to his election, 
or enter a nol. pros. after verdict against defendant as to one of 
the counts. State v. Jones, 685. 


LEADING QUESTION—See Slander, 1. 
LEGISLATIVE POWER—See Corporations, 5. 


LIEN ON CROP=See Action to recover land, 21; Landlord and Ten- 
ant. 


LIEN OF JUDGMENT—See Action to recover land, 16, 17 ; Judgment, 
1-3. 


LOADED PISTOL—See Evidence, 22. 
LOST PAPERS—See New Trial, 2. 


MANDAMUS : 


A creditor of a county having reduced his debt to judgment is entitled 
to a mandamus in the nature of an execution to compel payment. 
The practice is to issue an alternative then a peremptory writ, and 
if good cause be not shown for failure to obey, then (as here) an 
alias peremptory writ may issue, or an order of attachment if ap- 
plied for. Fry v. Com’rs, 304. 


MEASURE OF DAMAGES—See Contract. 


MESNE PROFITS—See Action to recover land, 5. 
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MINING INTERESTS—See Injunction, 3. 


MISDEMEANOR—See Indictment ; Trial, 4 
MISNOMER—See Trial, 2, 3. 


MISTAKE—See Action to recover land, 1; Excusable Negligence, 4 ; Ju- 
risdiction, 3. 


MOLLITER MANUS—See Assault and Battery, 3, 4 
MORAL SENSE-—See Judge's Charge, 2. 


MORTGAGE : 

1. Where a marriage took place in 1852, and land acquired by the 
husband since the adoption of the constitution of ‘68 was mort- 
gaged to secure a debt without the concurrence of the wife, it be- 
ing his only real estate ; Held, that the plaintiff in an action for 
that purpose is entitled to a decree of foreclosure and sale of the 
land charged with the homestead encumbrance. Murphy v. Me- 

_ Neill, 221. 

2. The superior court has jurisdiction of an action to foreclose a 
mortgage although the debt secured is lees than two hundred dol- 
lars. The action is not founded on the contract merely, but on an 
equity growing out of the relation of mortgagor and mortgagee. 
Tb. 


MORTGAGOR AND MORTGAGEE—See Mortgage, 2. 


MOTION IN THE CAUSE—See Appeal, 12; Divorce, 3; Excusable 
Negligence, 5 ; Practice, 10, 


MOTION TO ISSUE EXECUTION—See Bankruptcy; Evidence, 10 ; 
Jurisdiction, 13. 


MUNICIPAL CORPORATIONS, DEBTS AGAINST—See Corporations. 


NEAR RELATIONS, EVIDENCE OF—See Witness, 3. 


NEGLIGENCE : 
1. The act of 1857, (Bat. Rev., ch. 16, § 11,) which makes the act of 
killing stock by the engines or tars of a railway company prima 
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JSacie evidence of negligence, applies only when the facts attending 
the killing are unknown and uncertain ; but when those facts are 
fuliy disclosed in evidence, and it is shown that the defendant com- 
pany adupted every precaution in its power to avert the injury, 
the court should instruct to jury that the defendant is not charge- 
able with negligence. Durham vy. W. & W. R. R. Co., 352. 

2. In an action brought under Bat. Rev., ch. 45. § 121, for damages 
resulting from one’s death caused by the negligence of another, 
the rule is that **the reasuvoable expectation of pecuniary advan- 
tage from the continuance of the life of deceased,” must guide the 
jury in estimating the guantum of damages ; and to this end, evi- 
dence of the age, habits, industry, means, business, &c., of the 
deceased, is indispensable. Burton v. W. & W. R. R. Co, 504A. 


3. Where in such case it was in proof that at the time of his death the 
deceased was administrator of an estate, and the judge told the 
jury that in estimating the damages they might consider the amount 
of assets and debts of the estate and the commissions gsually al- 
lowed in administering the same ; //e/d error, in that, the instruc- 
tion was too general and contained no explanation of the conside- 
ration to be given to the whole evidence in fixing the worth of the 
life. Nor is this error or the reception of improper evidence, cured 


by the judge’s reducing the amount of damages assessed by the 
jury. Jd. 


See Excusable Negligence ; Executors, 9. 


NEGOTIABLE INSTRUMENT : 

1. The possession of an unendorsed negotiable note or bond, not pay- 
able to bearer, raises a presumption that the person producing it 
on the trialis the real and rightful owner, and entitled to the 
money due from the defendant, the promisor. Juckson v. Love 
405. 

2. This presumption is not repelled or altered by a denial of the de- 
fendant, in his answer, that the plaintiff is the rightful owner of 
the paper declared on. /d. 

See Contract, 10-15 ; Evidence, 16. 


NEW TRIAL : 
1. It is error to limit a new trial to a single issue, where all the issues 
are essential and cach touches the merits of the controversy. In 
such case the new trial granted should be general Meroney v. 
McIntyre, 103. 
2. Where the papers in the case and the votes of the trial of an action 
have been lost or mislaid, the only mode by which justice can be 
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had is to grant a new trial. if it appear that the party seeking it 
has been guilty of no laches. (See same case, ante, 4,) Sanders v. 
Norris, 243. 

3. Whether a new trial should be granted under the circumstances of 
this case is a question of discretion addressed to the presiding 
judge, and no appeal lies from his ruling thereon. Dalton v. 
Webster, 279. 

4. The effect of a varianee between allegation and proof in a crim- 
inal action is to vacate the verdict and leave the defendant 
charged as before and liable to be tried again. tate v. Sherrill, 
694. 


See Action to recover land, 2; Trial, 2, 8 


NOLLE PROSEQUI—See Larceny, 9. 


NONSUIT : 

1. Plaintiff’s intestate brought suit against a county and afterwards, 
on his own motion, had the following entry made on the docket : 
** Plaintiff takes a nonsuit, judgment against the plaintiff for 
costs ;” Held, not te constitute a retrarit in form or substance. 
Wharton v. Com’rs, 11. 

2. Upon a motion to nonsuit, an objection of the plaintiff to the per- 
mission given to defendant’s counsel to argue the force and effect 
of plaintiff's evidence after he had closed his case, cannot be sus- 
tained where the court intimated an opinion for plaintiff and af- 
ter the argument adjudged in his favor. McCurry v. McCurry, 
296. 


See Corporation, (1). 
NOTE AND ACCOUNT, PAYMENT ON—See Contract, 3. 


NOTICE—See Corporations (2); Excusable Negligence, 5; Tenants in 


Common, 5-8. 
NOVATION-—See Bankruptcy. 
NUISANCE—See Towns and Cities. 
OFFICE AND OFFICER — See Judgment, 6; Quo Warranto. 


OFFICIAL BOND—See Practice, 10. 
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ONUS—See Action to recover land, 24; Contract, 14; Excusable Negli- 
gence, 1, 4; Homicide, 9. 


OPEN ACCOUNT AND NOTE, APPLICATION OF PAYMENT— 
See Contract, 3. 


ORDINANCE OF TOWN—See Towns and Cities. 


OUSTER—See Tenants in Common. 


PARAMOUNT TITLE—See Action to recover land, 8. 
PAROL AGREEMENT—See Contract, 5; Estoppel, 1. 


PAROL EVIDENCE, DEMURRER TO—See Evidence, 9. 


PAROL EVIDENCE TO ESTABLISH CONTRACT—See Action to 
secover land, 6; Contract, 1, 10, 13 ; Surety and Principal, 6. 


PAROL PROMISE TO PAY ANOTHER’S DEBT—See Judge's 
Charge, 1. 


PAROL TRUST—See Evidence, 17; Trusts and Trustees. 


PARTIES: 

The personal representative of A (deceased) should be a party to an 
action brought against B to declare a trast and for other relief, 
when the complaint alleged among other things that A and B 
were co-sureties on a note due the plaintiffs intestate, and that 
B had induced him to surrender the note for a tract of land of 
less value than the amount of the note, by false representations 
as to the insolvency of A’s estate and himself, and by fraudu- 
lently concealing the fact that a certain deed absolute on its face 
from C (the principal obligor on the note) to B conveying valua- 
ble real estate was in reality a trust to secure him on account of 
h’s suretyship, and that B had afterwards collected a sum of 
money from A’s estate which was in fact solvent. Gilly. Young, 
273. 

See Action to recover land, 18, 19 (2); Corporations, 4; Counter- 
claim, 2; Jurisdiction, 10. 
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PARTITION OF LAND—See Judicial Sale, 6 ; Jurisdiction, 3 ; Tenants 
in Common. 


PARTNERSHIP—See Contract, 3. 

PAST OCCURRENCE—See Evidence, 3. 

PAY MENT—See Evidence, 11. 

PERFORMANCE OF CONTRACT—See Contract, 2. 
PERMANENT IMPROVEMENTS—See Action to recover land, 5. 
PERSONAL JUDGMENT —See Tenants in Common, 4. 
PERSONAL PROPERTY EXEMPTION—See Homestead. 


PERSONAL PROPERTY EXEMPTION, ALLOWED AGAINST 
FINE, &c.—See Insolvent Debtors. 


PERSON AL PROPERT Y EXEMPTION, NOT ALLOWED IN CROP 
LIEN—See Landlord and Tenant, 3. 


PETITION TO REHEAR: “ 


The decision in Mizell vy. Simmons, as reported in 79 N. C., 182, 
is affirmed, and must stand as the judgment of this court. Mizel/ 
v. Simmons, 1. 

The decision in Sudderth v. McCombs, as reported in 79 N.C , 
398, is affirmed, and must stand as the judgment of this court. 
Sudderth vy. MeCombs, 535. 


PETITION TO SELL LAND FOR ASSETS—See Executors, 2. 
PISTOL, LOADED—See Evidence, 22. 


PLEADING : 

1. Upon plea of former judgment, the defendant showed by the re- 
cord of a justice’s court that there had been a trial between the 
same parties on the same bon], the defence was a plea to the 
jurisdiction and non est factum, and case dismissed at plaintiffs’ 
cost ; the justice tertified there was evidence on the plea of non est 
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Jactum at the trial before him, aud that he decided against plain- 
tiff on the ground of a want of jurisdiction ; Z/eld, the plea is not 
sustained by the proof. Dalton vy. Webster, 279. 
Where the defendant demurs to the complaint, for that, it does 
not state a cause of action, and the demurrer is overruled, the 
same point cannot be again presented by a motion to dismiss. 
No appeal lies from a refusal to dismiss. Wilson y. Lineberger 
412. 
» Action to recover land, 4, 11, 20; Contract, 2, 7, 18, 20; Execu- 
tors, 1; Tenants in Common, 2. 


POSSESSION OF LAND, DECLARATIONS OF PERSON DE- 
CEASED. Sce Evidence. 


PRACTICE: 

. An alleged error or omission in a judge’s charge must be accepted to 
on the trial below, and cannot be assigned for error ore tenus and 
for the first time in this court. White v. Clark, 6; and Williams 
v. Kivett, 110. 

2. A reference by consent is a waiver of the right to atrial by jury; 
and after the filing of the referee’s report, it is error to continue 
the cause in order to allow time for a jury trial. Grant v. Reese, 72. 


3}. Where property seized under attachment before a justice is re- 
plevied under a decision of the justice (that it is the only remedy) 
by A, acting on bebalf of a claimant, who gives an undertak'ng 
to pay the plaintiff such judgment as he may recover against the 
the defendant; and afterwards the claimant is permitted to inter- 
plead and an nndertaking substituted for the one originally filed 
stipulating to pay the plaintiff’s judgment, if the attached prop- 
erty shall be found to belong to the defendant; and on appeal to 
the superior court the order of the justice is aflirmed, and A is or- 
dered to pay into court the proceeds of the sale of the property 
and an issue directed to be submitted to the jury as to its owner- 
ship; J/7eld, not to be error. Sims v. Goettle, 268. 


4. The right of an outside claimant to intervene in such case is well 
settled. Jo. 


5. The continuance of a trial is matter of discretion in the presiding 
judge and not reviewable unless the discretion is palpably abused. 
McCurry v. MeCurry, 296. 

6. When this court announces by its decision that there was no error 
in the judgment of the court below, that court has no right or 
power to modify that judgment, on mere motion, in any respect. 
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It can only be done by a direct proceeding, alleging fraud, impo- 
sition or mistake. Calvert v. Peebles, 231. 

7. While that form of an issue cannot be commended which submits 
to the jury a series of alternative propositions which should have 
becn separately presented, yet, if the case be such that an affirma- 
tive answer to any one of the propositions entitles the plaintiff to 
relief, no exception thereto can be sustained. Coble v. Coble, 339. 

8. Issues in a cause are made by the pleadings, and it is not error to 
refuse to submit an issue which the pleadings do not raise. Me 
Elwee v. Blackicl, 345. 

9. Where, under the old practice, proceedings in equity for partition 
by sale were trasferred to the supreme court, the whole case was 
taken up, and all subsequent and necessary orders in the cause 
will be made in this court. Ammon v. Ammon, 398. 


. Where land was sold under proceedings in equity for change of 
investment i1 1855, and in 1859, the title was made to the pur- 
chaser, the clerk and master ordered to piy the interest on the 
purchase money annually to the life tenant, and the cause was 
dropped from the docket; upon a re-docketing of the cause in 
1878 after the death of the life tenant, and a motion by the re- 
mainder-man that the executrix of the clerk and master should be 
required to show cause why judgment should not be entered 
against her for the amount of the purchase money and accrued 
interest: Held. that the remedy was not by a motion in the cause, 
but by a summary motion against the executrix and sureties of 
the clerk and master under Bat. Rev., ch. 80, § 14, or by action 
upon his official bond. Curtis’ Heirs, 435. 


11. No exception can be taken in the supreme court in a civil case 
which does not appear to have been taken below, except for want 
of jurisdiction, or that upon the whole case the adverse party is 
not entitled torelief. Buak vy Graham, 483; S'ate v. Hinson, 597; 
State v. Crockett, 599; State v. Baxter, 602. 

12. Upon a sale of land under execution regularly issued in favor of 
a plaintiff corporation, the land brought enough to pay off the 
judgment and costs, but the purchaser was not required to pay 
the amount of the bid, upon a mistaken belief that at least that 
much of the assets of the corporation would belong to the pur- 
chaser who received a deed for the land; the corporation wus af- 
terwards declared insolvent and placed in the hands of a receiver, 
who moved to set aside the sale. to cance] the receipt on the exe- 
cution and annul the deed; Held, that in the absetice of fraud 
(which was not aileged), the sale was regular and ought not to be 
set aside, and that the receiver's remedy, if any, was to pursue 
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the land and charge it with the unpaid purchase money, as assets 
of the corporation. Bank v. Graham, 489. 


13. Where objection is not made in apt time, on the trial, to the sufti- 
ciency and effect of evidence, no such objection will be heard in 
this court. Shields v. Whitaker, 516. 


14. Where on appeal the ‘‘ transcript” sent to this court consists of a 
series of loose, disconnected papers, not amounting to a history of 
the cause as it was conducted in the court below, the case will be 
remanded for a more perfect record. State v. Jones, 691. 

See Appeal, 5, 13—16; Mandamus. 

PRESENTATION OF CLAIM, A DEMAND —See Corporations, 2. 
PRSUMPTIONS—See Larceny, 6, 7. 
PRESUMPTION OF OWNERSHIP—See Negotiable Instrument. 


PRESUMPTION, STATUTORY—See Negligence; Surety and Princi- 
pal, 5. 


PRICE OF LAND, INADEQUATE—See Judge's Charge, 2, 
PRIVILEGE OF COUNSEL--See Action to recover land, 2; Trial, 8. 


PRIVY EXAMINATION —See Action to recover land, 3, 12. 


PROBATE COURT AND JUDGE—See Jurisdiction; Quo Warranto. 


PROBATE OF WILL—See Jurisdiction, 1, 2. 

PROCEEDS OF LAND SALE, REALTY—See Judicial Sale, 4; Wills, 3. 
PROCESS, SERVICE OF—See Computation of Time. 

PROMISE-—See Contract, 20 (3). 

PROMISOR—See Contract, 12. 

PROVISO—See Contract, 20 (2). 


PUNISHMENT—See Conspiracy, 2 ; Judgment, 6. 





INDEX. 749 





PURCHASER, RIGHTS OF—See Action to recover land, 10-13, 16 ; Ju- 
dicial Sale ; Practice, 10 ; Tenants in Common, 5. 


QU ASHING—See Appeal, 15 ; Jurisdiction, 19 ; Jury, 4. 
QUASI CORPORATION—Sce Religious Congregation. 


QUO WARRANTO: 

1. The forfeiture of office incurred by a superior court clerk under 
Bat. Rey., ch. 90, § 15 and 16, by failing to keep open his office 
on Mondays can only be enforced by proceedings in the nature of 
quo warranto, State v. Norman, 687. 

2. Such forfeiture cannot be enforced by judgment of amotion 
from office as a part of the punishment, where the clerk has been 
convicted of a misdemeanor, under Bat. Rev., ch. 32, § 107, in 
wilfully neglecting to discharge the duties of his office. 1b. 


RAILROADS—See Negligence; Taxes, 7, 9. 

RECEIPTS—See Executors, 7. 

RECEIVER—See Corporations, 6; Executors. 5 ; Injunction, 3. 
RECENT POSSESSION—See Larceny, 6. 


RECORDARI : 

1. On petition for writ of .recordari it appeared that the petitioner 
was one of the defendants against whom judgment was recovered 
in a justice’s court, and lived in a county other than that of the 
justice forty miles from the place of trial; that he was making 
preparations to attend the trial but failed to do so and lost his 
appeal by reason of sickness and his consequent inability to pro- 
cure the services of an agent to represent him; Held, a proper 
case for the aid of remedial process and error in the judge to 
refuse the writ, though there be no evidence of efforts made to 
get an agent. Koonce vy. Pelletier, 236. 


2. Under the circumstances of this case a delay of three months in 
applying for the writ will not deprive the petitioner of its benefit, 
as no damage thereby accrues to plaintiff; nor will the denial of 
the first application furnish ground fora refusal of the writ upor 
an amended affidavit containing an additional and material fact. 
Tb. 
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REFERENCE AND REFEREES—See Practice, 2. 
RELATIONS, EVIDENCE OF—See Witness, 3. 


RELIGIOUS CONGREGATION : 

1. The trustees of 2 church represent a quasi corporation under the 
statutes of this state and are accountable tothe congregation for 
the use and management of the church property. Lord vy. Har- 
die, 241. 

2. The pastor of the first colored Baptist church of Fayetteville 
recovered judgment against the trustees of said church for an 
amount alleged to be due on salary and an execution was levied 
upon the communion service; Held, that it was uot liable to 
seizue and sale nnder said execution, 10, 


See Disturbing Religious Congregations, 
REM AND RES—See Action to recover land, 16. 
REMAINDER—See Wills, 2, 3. 
REMEDIES—See Practice, 10. 


REMOVAL OF ADMINISTRATOR—See Jurisdiction, 7, 8. 


REMOVAL OF CAUSES : 

In an action brought to annul a deed, &c., the defendants applied by 
petition for a stay of proceedings in the superior court in order 
that the cause might be removed to the circuit court of the United 
States, alleging that the plaintiffs were white persons in whose 
favor a great partiality existed in that locality, &c., and that the 
defendants were colored persons against whom there was existing 
a great prejudice, &c. ; Held, that the defendants were not enti- 
tled to the removal. The act (Rev. Stat. of the U. S., § 641.) ap- 
plies only to cases when the laws or judicial practices of a state 
recognize distinctions on account of color, race, &c., and not to 
cases of mere local prejudice for which the case may be removed 
te another county. Fitzgerald vy. Allman, 492. 


RENTS AND PROFITS—See Action to recover land, 5. 


REPORTS, AS EVIDENCE—See Action to recover land, 2. 
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RESALE—See Tenants in Common, 7, 8. 


RESCINDING DEED—See Action to recover land, 1, 2. 


RETRA XIT—Sce Nonsuit. 
REVIVAL OF JUDGMENT~—Sce Tenants in Common, 5. 
RIGHTS OF HIGHEST BIDDER—See Judicial Sale. 


ROADS AND BRIDGES: 


1. The act of 1879, ch. 83, which directs the commissioners of Meck- 
lenburg, Forsyth and Stokes counties to divide their respective 
counties into road districts, to be under the control of supervisors 
therein provided for, and authorizes the tevy of a tax for the re- 
pair and improvement of highways, was not intended to apply to 
incorporated cites and villages in those counties. Osborne v. 
Com’rs, 400. 


2. The construction and repair of bridges over large streams, beyond 
the means of the several road-listricts, devolves by the general 
law upon the county authorities; and taxes for this purpose should 
be levied upon all the subjects of taxation within the county, 
whether the same be situate within or without the cities and vil- 
lages. Jb. 

3. Taxes for road purposes, which may be discharged by labor on the 
road, stand on a different footing, and must be controlled by the 
same principle which governs the taxation of the labor itself. 74. 


ROADS, FAILURE TO WORK-—See Jurisdiction, 20. 


RULE OF COURT CONSTRUED—Sce Appeal, 8. 


SALARIES AND FEES: 


The constitutiton provides that the salaries of the judges shall not be 
diminished during their continuance in office. The additional 
compensation of one hundred dollars given to a superior court 
judge by the act of 1869 for services in holding a special term, is 
apart of his salary; Hence, section four of the act of 1879. ch. 
240, which provides for a reduction thereof, considered separately, 
is unconstitutional; but taken in connection with section seventeen 
of same chapter, its operation is postponed until such time as the 
constitution ceases to give protection. Burton v. Commissioners, 91. 


SALE OF LAND—See Evidence, 13; Practice, 12. 
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SALE OF LAND, PROCEEDS REALTY—See Judicial Sale, 4; Wills, 3. 


SALE OF LAND IN PARTITION—See Jurisdiction, 12; Practice 


10; ‘Tenants in Common, 5, 6. 


SCALE- See Confederate Money; Executors, 6-10. 


SCINTILLA OF EVIDENCE—See Trial, 5. 


SECTION 343—See Witness. 


SERVICE OF PROCESS—See Computation of Time. 


SHARES OF STOCK—See Taxes, 7-9, 10. 


SHERIFFS : 
Under the act of 1874-"75, ch. 33, a justice of the peace has no power 


to amerce the sheriff of a county other than that in which he holds 
his court, for failure to make due return to process issued by 
such justice. He can only amerce the sheriff of his county when 


he fails to perform the duties imposed by that act. Boggs v. Davis, 
27. 
See Contract, 11; Evidence, 14; Statute of Limitations, 1. 


SLANDER : 


1. 


It is competent for the defendant in an action for slander to 
prove « common neighborhood report of the truth of the facts 
charged, in mitigation of damages. And it isin the discretion of 
the court to admit the proof though elicted by a leading question, 
McCurry v. McCurry, 296. 


1n slander the issues were, 1. ‘* Did defendant say in substance 
that your mother, meaning feme plaintiff, is an: old rogue and 
has concealed for you (her son) from your cradle up?” and 2. 
** Did he say that your mother is a rogue, has stolen herself, and 
has concealed for you from your cradle up?” and the jury found 
the words spoken to be, *‘ you are a rogue and your mother has 
upheld you in stealing from your cradle up ;"’ Held, sufficiently 
responsive, and not per se actionable. They do not impute to 
plaintiff any punishable crime. Jd. 


SOLICITOR—See Trial, 6. 
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SPECIFIC PERFORMANCE—See Contract, 2; Judicial Sale, 5. 
STATE BONDS—See Claim Against State. 


STATUTE OF LIMITATIONS : 


1, The bar of the statute of limitations(in an action upon a sheriff ’s 
bond for failure to pay over county taxes) is not removed by the 
fact that one of the sureties paid a part of the sum due on an 
agreement with the chairman of the board of commissioners that 
thereby he should be relieved from further liability.. Hewlett y. 
Schenck, 234. 

See Action to recover land, 13, 20; Corporations (1); Executors, 1; 
Judgment, 3; Surety and Principal, 5. 


STATUrORY PRESUMPTION—See Negligence ; Surety and Prinei- 
pal, 5. 


SUBROGATION—See Surety and Principal, 1, 8. 
SUBSTANTIAL RIGHT—See Appeal, 5. 
SUM DEMANDED—See Jurisdiction, 6. 


SU MMONS—See Computation of Time ; Corporations, (3); Surety and 
Principal, 1. 


SUNDA Y—See Homicide, 3. 


SUPERIOR COURT—See Jurisdiction ; Practice, 6. 


SUPREME COURT PRACTICE—See Appeal, 1, 13, 19; Judgment, 5 ; 
Practice, 1, 9, 11, 13, 14. 


SUPREME COURT REPORTS, AS EVIDENCE—See Action to re- 
cover land, 2. 


SURETY AND PRINCIPAL. 

1. The right of a surety who has paid the debt of his principal to be 
substituted to all the rights, liens and securites which the creditor 
held, can only be asserted by a civil action, commenced by the 
service of asummons. Calvert v. Peebles, 334. 
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. A surety upon a bond who voluntarily pays a balance due upon the 
same after he has obtained his discharge in bankruptcy is entitled 
to contribution from a co-surety. Craven v. Freeman, 361. 


3. Where a surety upon a bond pays a balance due upon the same 
with knowledge of the existence of a covenant upon the part of 
the obligee to a co-surety not to sue him, he is not entitled to con- 
tribution from such co-surety. J. 


. In 1860, the plaintiff signed a note payable to defendant (at defend- 
ant’s request) as accommodation paper, and upon his promise to 
protect him (plaintiff) from liability; defendant raised the money 
upon the note by an endorsement to a third party who collected 
the amount out of plaintiff, and the plaintiff therenpon sued de- 
fendant to recover the same; J/e/d, that the plaintiff is a compe- 
tent witness in his own behalf to prove the fact that he signed in 
the character of a surety to defendant. Smith v. Haynes, 448. 


5. Held further, that the act of 1879, ch. 183, does not apply, that act 
being only to forbid the introduction of testimony of parties in 
interest to rebut the presumption of payment raised by time. Jd. 


}. Held also. that parol evidence is admissible to prove the contract be- 
tween the principal and surety upon a note, being a collateral con 
tract not necessarily appearing on the face of the instrument. 6. 


7. If there be an agreement between a creditor and surety, at the time 
a mortgage is taken (here of perishable property) to secure the 
debt of the principal, that the creditor is to “look after” the se- 
curity, the creditor is bound to active diligemce; and if loss is 
occasioned by his laches, the surety is exonerated to the extent of 
the value of the mortgaged property. Kesler v. Linker, 456. 

. But in the absence; of such agreement, his quiescence will not dis- 
charge the surety; nor is he required to resort in the first instance 
to the property conveyed, but may proceed against the surety who 
is subrogated to the rights of the creditor upon payment of the 
debt. Jb. 

. Or, after the debt becomes due and before the surety pays it, he 
may compel the creditor to proceed against the principal upon in- 
demnifying him against loss from the suit. Jd. 


See Statute of Limitations, 1. 


TAXES AND TAXATION : 


1. Where a county is enlarged by the annexation of new territory, the 
property thus brought within the corporate limits will be subject 
to taxation to discharge the pre-existing indebtedness of the old 
corporation. Watson v. Com’rs, 17. 








2. An injunction pendente lite, in an action to test the constitutionality of 
chapter 158, acts 1879, will not be granted to restrain proceedings 
. under the provisions of the act, except to restrain the collection of 
the taz, until the merits of the controversy can be determined. 
The judicial authority should be reluctant to interfere and obstruct 
the execution of the expressed legislative will, on the ground that 
the end to be accomplished by the use of the prescribed means is 
unwarranted by the constitution, until some substantial nght of 
the complaining party is about to be injuriously affected. VV. C. 
R. R. Co. v. Comr’s of Alamance, 259. 

3. A law to provide for the collection of taxes for past years is not 
unconstitutional; and the right of the 'egislature to pass such law 
is not affected by the lapse of time. Jb. 

. Nor does such law (if the taxes imposed in the years mentioned 
were then uniform and equal) violate the provisions of article five, 
sertion three, of the constitution in regard to uniformity of tax- 
ation. 1. 

. The general assembly, since the abrogation of article seven, section 
six, of the constitution of '68, can constitute other agencies to 
perform the duties therein imposed upon the township board of 
trustees. Jd. 

. Itis no defence to a legal assessment and claim of taxes, that 
taxes under an illegal or irregular assessment have been paid. /0. 


. Shares in the capital steck of the North Carolina Railroad Company 
are not exempt from taxation by a legislative enactment that ** all 
real estate held by said company for right of way, for station 
places of whatever kind, and for work-shop location shall be ex- 
empt from taxation until the dividends or profits of said com- 
pany shall exceed six per centum per annum.” Belo v. Com'rs, 
415. 

. Shares of stock in an incorporated company may be taxed, as a dis- 
tinct species of property, belonging to the holder, independently 
of the taxation imposed upon the value of the franchise and upon 
the real and personal estate of the corporation itself. 1d. 


. The legislature by the act of 1877, ch. 155, § 9 (6) intended to, and 
did provide for taxing the shares of stock in railroad corporations, 
owned by private parties. Jd. 

10. Shares of stcck in foreign corporations are personal property. 
They follow the person of the owner, and when he lives in this 
state, they may here be taxed. Worth v. Com'’rs, 420. 


. One who carries on the business of a butcher is exempt from the 
tax imposed by section twelve, schedule B of the revenue act of 
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1879. He is not a dealer within the meaning of the act. State v. 
Yearby, 561. 
See Corporations, 3; Jurisdiction, 18; Roads and Bridges. 


TAX ON DOGS—See Towns and Cities. 


TENANTS IN COMMON : 
1. One tenant in common cannot sue another for taking possession of 
property to which each has the same and an equal right, when 
there has been no ouster. Jones v. Cohen, 75. 


2. Where one tenant in common sues his co-tenant to recover land, if 
the defendant controvert the plaintiff’s title, he thereby admits 
the ouster. If he does not dispute the title, he should admit it 
in the pleadings and deny the ouster. Withrow v. Biggerstaff, 82. 


3. If the title be admitted in such controversy and can be seen with 
reasonable certainty, the verdict should set forth the undivided 
share to which the title is apparent, and the effect of a judgment 
thereon would be to put plaintiff in possession with defendant. 
1d. 


. Where in a partition of land, one share is charged with the pay- 
ment of a certain sum to another share for equality of partition a 
venditiont erponas can issue upon the decree; and it is not admissi- 
ble for the creditor to obtain a personal judgment against the 
debtor for the sum so charged. Halso vy Cole, 161. 


Where, in such case, the creditor did obtain a personal judg- 
ment against the debtor and after his death had the juégment re- 
vived, execution issued thereon and a part of the land in the pos- 
session of one of the heirs of the deceased debtor (the same hav- 
ing been partitioned) sold, but without notice to his beirs or per- 
sonal representatives ; Held, that the purchaser at such sale ac- 
quired no title. Jd. 





3. In such case, even if the execution had been a ven. ex. issued 
upon the decree in the original partition suit, a sale under it would 
have passed no title to the purchaser there being no notice to the 
heir in possession of the part sold; she was entitled to notice and 
an opportunity to show payment or to defend herself against the 
placing of the entire sum due on her portion of the land. Jd. 


7. Confirmation of a sale of land for partition ought regularly to be 
made after notice to parties interested to file exceptions, as pre- 
scribed in Bat. Rev., ch. 84, § 5, unless they be present at the con- 
firmation of the report of sale, when notice may be considered as 
waived. White, ex parte, 377. 
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8. After confirmation had, a resale may be ordered for sufficient cause 
shewn ; but should be upon petition or notice to the purchaser 
who has acquired equitable rights under the first confirmation. 0. 


See Advancement, 2; Counter-Claim. 
TERRITORY, ANNEXED—See Taxes, 1. 
TESTE OF EXECUTION—See Homestead, 3. 
TIME—See Computation of, 


TIME OF FILING APPEAL BOND -—See Appeal, 3. 


TITLE—See Evidence, 2; Judicial Sale. 


TOWNS AND CITIES: 

1. The statute empowering town authorities to require the payment 
of a tax on dogs is constitutional. It is not an ad valorem but a 
specific tax for the privilege of keeping a dog within the town, 
and if not paid by the owner, the dog may be treated as a nui- 
sance and killed. Mowery v. Salisbury, 175. 

2. A prosecution under a town ordinance must fail if no ordinance 
is set out in the proceedings as having been violated. (G@reens- 
bor v. Shields, 78 N.C. 417, approved.) Hendersonville vy. Me- 
Minn, 532. 


TRANSACTIONS WITH PERSONS DECEASED—See Evidence, 10; 
Witness, 1. 


TRANSCRIPT OF RECORD—See Practice, 14. 


TREASURER OF COUNTY-—See Contract, 11. 


TRESPASSER—See Assault and Battery, 3, 4; Forcible Entry, 2. 


TRIAL; 

1. No change has been made by the recent constitutional amend- 
ments which would authorize the judge to revise the verdict of 
the jury. He may set it aside in a proper case, but it cannot be 
reformed or amended, Shields v. Whitaker, 516. 
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2. Slight variances in the name of a defendant, appearing in dif 
ferent parts of the record in a criminal action, will not sustain a 
motion for a new trial, or to arrest judgment. The objection, if 
available at all, can only be made by pleain abatement. State 
v. Vestal, 563. 

3. When a case is continued, without requiring the presence of the 
defendant in court to enter his pleas, he is entitled, on his ar- 
raignment at a subsequent term, to plead a misnomer in abate- 
ment, or Lo enter any other plea which was open to him at the 
former term. State v. Jackson, 565. 


. In misdemeanors and in all felonies not capital, the presiding 
judge has the diseretion to discharge a jury before verdict in 
furtherance of justice. He need not find facts constituting the 
necessity for such discharge, nor is his action reviewable. State 
v. Bass, 570, and State v. Chase, 575. 

. [t is errer for the court to allow a jury to find a verdict upon a 
bare scintilla of evidence. State v. Bryson, 576. 


i. The failure of the solicitor to examine a certain person as a wit- 
ness for the prosecution cannot be assigned for error by the ac- 
cused, The introduction and examination of state’s witnesses 
rest in his discretion, the exercise of which will not be interfered 
with unless in a case of abuse. State vy. Buzter, 602. 

. Upon disagreement of counsel as to facta testified to by a witness, 
it is not error in the court to have the witness re-examined, es_ 
pecially when in the charge the jury are told that they must be 
guided by their own recollection of the testimony. State v. Boon, 
637. 

;. Where an attorney abuses his privilege in addressing the jury 
and the judge stops him and tells the jury in his charge that they 
must not b influenced by the objectionable language used, a 
new trial will not be granted. State v. Braswell, 693. 

See Account and Settlement, 1, 2; Action to recover land, 2; Claim 
and Delivery, 2; Conspiracy ; Homicide, 3; Injunction, 1; Ju 
risdiction, 19; Larceny, 9; New Trial; Nonsuit ; Practice, 2, 3, 
5, 16. 


TRUSTS AND TRUSTEES : 


Where one purchases land at an execution sale under a verbal agree- 
ment with the execution defendant that he shall be allowed to 
redeem on repayment of the purchase money, a trust is estab- 
lished between the parties; and when the trustee, so constituted, 
at a sale thereafter made by the assignee in bankruptcy of such 
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execution defendant, bids in the same property to protect and 
disencumber the title, he will hold it subject to the trust and 
right of redemption growing out of. the original agreement. 
Mutholland y. York, 510. 


See Bankruptcy, 4; Corporations, 5-7; Evidence, 15; Execution 
Sale. 
UMPIRE-—-See Arbitration and Award. 
UNDUE INFLUENCE—See Evidence, 12, 15. 
USURY: 
Equity will relieve against usury only upon the borrower's paying 
the principal sum loaned and legal interest. Purnell y. Vaughan, 
134. 


VACATION OF JUDGMENT—See Excusable Negligence 


VARIANCE—See Contract, 18; Disturbing Religious Congregation. 1 ; 
Eseape, 3; Larceny, 4; New Trial, 4. ‘ 


VERBAL —— Evidence, 17 : Trusts and Trustees. 
VERBAL STATE MENTS—See Estoppel, 1. 


VENDOR AND VENDEE—See Homestead, 5; Landlord and Ten- 
ant, 4 


VENUE-—See Homicide, 2. 


VERDICT—See Appeal, 15, 16; Contract, 17; Slander, 2; Tenants in 
Common, 3; Trial, 1, 5. 


VESTED REMAINDER—See Wills, 2, 3. 


VESTED RIGHT TO SELL- See Dower. 


VOTER—See Judgment, 6. 


WAIVER—See Appeal, 10. 
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WAIVER OF JURY TRIAL—See Practice, 2. 


WIDOW'S YEAR’S SUPPORT—See Execcutors, 3; Homestead, 3. 


WILLS : 

1. A testator devised certain land to A subject toan usufructuary in- 
terest in one B until the said A should reach the age of twenty- 
one years ; and if A should die leaving no child, then over; 
Held, (1) That the effect of the will is to vest the estate at once 
in A. (2) That the contingent limitation over in the event of the 
death of A he leaving no child, must be restricted to a death oc- 
curring during the testator’s lifetime or the devisee’s minority. 
(3) That in either event the result is the sume, vesting an abso- 
lute estate in A. Burton v. Conigland, 99. 


A testator after devising to his wife for life, gave ‘all the lands 
that I have to my son. Billy, at the death of his mother, by him 
seeing to her; He'd, a vested remainder in the son. The 
words *‘ by him seeing to her ’’ do not operate as a condition to 
terminate or impair his estate, but a wish is thereby expressed 
that he should take care of his mother as provision was made for 
him at her death. McNecly v. McNeely, 183. 


A testator devised a plantation to his son, Caleb, and directed 
other property to be sold and proceeds divided among his three 
children and twenty-two grandchildren. He further provided 
that if his son died without issue, the property willed to him 
should be divided among his grandchildren “‘living at his death”’ 
and his two daughters, three shares each to the daughters and 
and one share to the grandchildren. Caleb died without issue, 
the two daughters died in his life time, and there were twelve 
grandchildren living at his death; Held, (1) The legacies in re- 
mainder to the daughters were unconditional and at their death 
vested in their respective representatives ; and only those grand- 
children “‘living at his death’? share In said remainder. (2) The 
land (which was sold under decree) retains the same character- 
istics after as before the sale and descends to the heirs of those 
who possessed vested estates therein ; and the fund arising there- 
from must be divided into eighteen part«, of which the respec- 
tive representatives of the daughters will take three each, and 
the twelve grandchildren one each. Grier v. McAfee, 187. 


WILLS, EVIDENCE TO ESTABLISH—See Evidence, 5-8. 
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WiLLS, PROVED IN ADJOINING COUNT i —See Jurisdiction, 1, 2. 


WITNESS : 

1. The incompetency of a witness under section 3°3 of the cede, 
arises where he has an interest in the event of the suit or may 
avail himself of the benefit of a verdict in support of his claim is 
« future action ; 7’ herefore where a deed was made by father to 
son, and then from the son to the plaintiff in ejectment upon the 
understanding that piaintiff would pay him two hundred dollars 
if a recovery was had, and it appeared tit ihe defendant in eject- 
ment derived his title from a purchaser at execution sale against 
the tather, it was held (the father being dead) that the son was an 
incompetent witness under said » ction. Williams v. Johnston, 
288. 

2. A witness cannot be allowed to strengthen or confirm his credit as 
to matter really in issue, by his evidence of a fact foreign to the 
issue. McQueen v. McQueen, 471. 

3. The credit of a witness related to the party for whom he testifies is 
thereby affected, and his evidence must be received with some 
cecree of allowance. But if from ins testimony and the other 
facts and circumstances in the case, the jury believe he has sworn 
the truth, he is entitled to as full credit as auy other witness. 
State v. Boon, 637. 


See Evidence, 1 ; Judge’s Charge, 4; Rgrety and Principal, 4. 


YEAR’S SUPPORT—See Executors, 3 ; Homestead, 3. 








Page 45 line 23, for ‘* process,” read ** copy of decree.” 
‘* 69 ‘* 18, for ** watch-blocks” read “ snatch-blocks.” 
‘+ 20, for ** fined,” read ** attached.” 
‘* 8, for ‘* securing,” read ‘* receiving.” 
283 ‘* 7, for ‘‘in other states,” read ‘‘in this state.” 
‘* 999 -* 19, for ** frustrated,” read ‘* forestalled.” 
** 377 ‘* 14, for *‘ of,” read ‘* as.” 
513 ‘* 18, for “evaded,” read ‘‘ created.” 
623 paragraph 4 of head-ncte, for *‘ proved,” read ‘* formed,” 





